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CHARLES FEAR NE, Es 


As the period was drawing near, when 
the following Treatiſe was to be ſubmitted 
to the public eye, my feelings ſuggeſted 
to me, how much I ſtood in need of the 
kind introduction of a reſpectable name, 
known to that public, before whoſe tribu- 
nal I was going to appear. Among the 
exalted characters which now adorn the 
profeſsion of the law, the diſtinguiſhed 
eminence - which you have ſo juſtly ac- 
quired, as well as your high reputation 
for general ſcience, excited in me an 
earneſt deſire, that I might be permitted 
to uſe the ſanction of your name on this 
_ occaſion, I felt that, under ſuch auſpices, 
I ſhould enter with more confidence into 
the dangerous, and, to me, untrodden 
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path of an author. It is, therefore, Sir, 
with the moſt lively gratitude, that I ex- 
prefs the ſenſible impreſsion your kind 
condeſcenſion, in acquieſcing in this re- 


queſt, has made on my mind; and intreat 


you to accept my acknowledgments for 
your indulgence in this reſpe&, which has 
added to the favours already conferred on 
me, an obligation that I ſhall always re- 
flect upon with pride and pleaſure. 


I am, SIR, 
Your moſt reſpectful, 
moſt obliged, 
and obedient Servant, 
JOHN JOSEPH POWELL. 
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TO THE READER. 


Tur general approbation which the pro- 
feſsion have beſtowed on the efforts of the 
author, in the former editions of this trea- 
tiſe, has rendered it unneceſlary to offer 
any recommendatory introduction to the 
preſent edition; he will therefore trouble 
his Readers with no other obſervations than 
merely to ſtate to them ſuch new matter 
as is herein ſubmitted to their conſidera- 
tion, in reſpect of which he has to obſerve, 


That as no circumſtance in the aliena- 
tion of property embarraſſes the practical 
conveyancer, in relation to mortgages or 
purchaſes, more than that which applies 
to. the application of purchaſe- money, the 


author 


(vi) 
author has introduced an entire new chap- 
ter upon this important ſubject, in reſpect 
of which it is ſubmitted ſome notions ſeem 
to have prevailed, not founded on autho- 
rity, and the removal of which will re- 
lieve the practitioner from conſiderable 
difficulties exiſting, owing to the preva- 
lence of thoſe notions. | 


Some new obſervations are likewiſe in- 
troduced on the nature and uſe of out- 
ſtanding terms. 


The author has alſo inveſtigated the 
degree in which judgments attach upon 
legal and equitable eſtates, which leads to 
a diſcuſsion in what inſtances a purchaſor, 


with expreſs notice of a judgment, is lia- 


ble to execution awarded thereupon. s 


b And a modern adjudication in the court 
of Chancery having occurred, in which 


the | 


(vii) 
the doctrine before unanimouſly received, 
that a purchaſor for a valuable confide- 
ration may, in a court of equity, protect 
himſelf from any diſcovery, if he denies 
notice” has been conſiderably ſhaken; the 
author has been neceſſarily led by his ſub- 
ject into an examination of the foundation 
of this rule, and the extent of its appli- 
cation. 5 


The nature and extent of the right of a 
huſband to incumber or aſsign the per- 
ſonal property of his wife, veſted in truſtees, 
is alſo diſcuſſed, and a diſtinction ſubmitted, 
as prevailing between leaſehold property 
and money ſo circumſtanced. 


Another object in preparing the preſent 
edition, has been to introduce and arrange 
ſuch caſes as had eſcaped the former re- 
ſearches of the author, or which have 
been decided ſince the laſt publication of 

+ 2 this 


(viii ) A 
this Treatiſe, relative to, or connected with, 
the ſubjects therein diſcuſſed, 


Some precedents of mortgages are alſo 
added by way of appendix, | 


With theſe obſervations the Author 
offers his labours to the profeſsion, truſting 
that ſuch faults and inaccuracies as may 
occur, will be imputed not to any want of 
perſonal attention, but to the variety of 
the ſubject, and the difficulties incident to 
the reviſion of a work of this nature, 
amidſt the interruptions ariſing in the 
courſe of profeſsional avocations. 
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Tr E notions of mortgaging and redemp- 
tion are, by ſome a) thought to have ori- 
ginated with the Jews, one great object of 
whoſe law, was the conſtitution of a juſt and 
equal agrarian, with a view to keep their lands 
in the fame tribes and families. For this pur- 
poſe they appointed a certain period, at which, 
whatever alienations might have taken place in 
the mean time, all landed property ſhould re- 
vert to its original owner. The time of this 
general reſtoration of property was called the 
Jubilee, and occurred once in fifty years ; 
therefore, if any were compelled, by neceſſity, 
to part with their lands in the mean time, they 


(4) Cuneus 1I-12-13-14. Ancient Univerſ. Hiſtory, 
vol. 2. 130, 131. Bacon's Abr. Tit. Mortgage. 
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could transfer no intereſt therein, or incumber 
them farther, than to the next general-jubilee : 
with a view to that, therefore, they made their 
computations,. and, according to the diſtance 
from thence, was the extent of intereſt, in land, 
that could be transferred to a buyer ; but the 
vendor, by their law, had power at any time 
to redeem, repaying the value of the lands, 
from the time of redemption to the jubilee, 
and if they were not repurchaſed before the 
year of jubilee, then the lands, of courſe, re- 
verted, releaſed from the debt, to the vendor 
and his heirs. 


But mortgaging, as practiſed with us, ſeems 
to owe its introduction more immediately to 
the Roman law, which diſtinguiſned between 
things pledged or hypothecated, and things 
mortgaged. * 


In the following paſſage, we have the de- 
ſcription of an Engliſh mortgage of lands in 
the Roman law: $i fundum parentes tui ea 
lege vendiderunt, ut five tpfi, ve heredes 
eorum emptori pretium quandocunque,- vel 
intra certa tempora obtulſſſent, reſtitueretur; 
teque parato: ſatisfacere conditiont dictæ, heres: 
emptori non paret, ut contractus Ades ſer- 
-vetwr, actio preſcriptis uerbis, vel ex vendito- 
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tibi dabita : habitur ratione eorum, que pof 
oblatam ex pacto quantitatem ex eo fundo ad- 
ver/arium pervenerunt.” (b) 


And the following deſcription is equally ap- 
plicable to a mortgage of moveables Si d te 
comparavit is, cujus meminiſti, et convenit, ut fi 
intra certum tempus ſoluta fuerit data quanti- 
tas, fit res inempta, remitti hane conventionem 
reſeripto noſtro non jure petis. Sed fi ſe ſub- 
trahat, ut jure dominii eandem rem retineat : 
Denunciationis et obfignationts depoſitioniſque 
remedio contra fraudem potes jure tuo con- 
ſulere.“ (c) 


The ſtriking diſtinction /d) between a mort- 
gage of lands or goods, and a pawn of goods, 
is, that in the former caſe, the mortgagee has, 
after the condition forfeited, an abſolute in- 
tereſt in the thing mortgaged, whereas the 
pawnee has but a ſpecial property in the goods, 
to detain them for his ſecurity. A mortgage 
is a pledge, and more ; for it is an abſolute 


(b) Juſt. Cod. I. 4. t. 54. ſ. 2. 
(c) Cod. J. 4. t. 54. f. 7. 
(4) Noy 137. Cro. Jac. 245+ 2 Yez. Jun, 120 
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pledge, to become an abſolute intereft, ff not 
redeemed at a certain time : a pledge 1s a de- 
poſit of perſonal effects, not to be taken back 
but on payment of a certain ſum, by expreſs 


ſtipulation, or the courle of trade to be a lien 
upen them. 


It being a fixed tube! in the feudal law, that, 
Feudalia, invito domino, aut agnatis, non recte 
Subjictuntur hypothecæ, quamvis fructus-poſſe 
- efſe, receptum eft (e) ; the feudatory could not 
ebtrude a tenant on the Lord without his 
leave, ſuch tenant being the perſon on whom 
the Lord depended for his perſonal ſervice in 
war and peace: And, as the tenant could not 
aliene without licence, ſo neither could he 
mortgage without licence. 


But, when à licence was given for alienation 
about the time of Hen. III. /) and it became 
a maxim in law, that the purity of a fee-ſimple, 
imported the power of diſpofing of it as the 
owner pleaſed, there were two ways of mort- 
gaging lands introduced, which Lzttleton dif- |, 


(e) Corvin Dig. 268. / 9 H. 3. 32. 18 Ed. 1. 


tinguiſnes 
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tinguiſhes by the names of vadium vivum, and 
vadium mortuum. 


The vadium vioum was, where a man bor- 
rowed 100. of another, and made over an 
eſtate of lands to him, until he had received 
that ſum out of the iſſues and profits thereof; 
and was ſo called, becauſe neither the money, 
nor 'the lands, were loſt; for the latter were 
conſtantly paying off the former, and were not 
left as a dead pledge, in caſe the money was not 
r 


The vadium mortuum (to which our atten- 
tion hereafter will be particularly applied) was 
{h) where one man borrowed of another a ſpe- 
cific ſum of money, and granted him an eſtate, 
as a ſecurity for the re-payment, on condition, 

that if the mortgagor repaid. the mortgagee 
the ſum lent, on a certain day mentioned in the 
deed, then, that the mortgagor might re-enter 
thereupon : And was ſo called by Littleton, be- 
cauſe it was doubtful whether the feoffer would 
pay the money at the day limited, or not ; and 


(gs) Mortgage and pledge diſtinguiſhed 2 Vez. Jun. 378. 


(h) Litt. Sec. 332. Co. Litt, 205 Terms de la ley 448. 
2 Black. Com. 157, 158. 
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if he did not pay it, then the land, which was 
but in pledge upon condition, for the payment 
of the money, was not to be reſtored- to the 
owner, and therefore was conſidered as dead to 
him ; (1) and if he did pay it, then the pledge 
was to be reſtored to him, and, conſequently the 
tenant of the land in pledge had no farther in- 
tereſt therein. 


Of the laſt ſpecies of mortgages there are two 


kinds /. Firſt, mortgages of the freehold and 


ns ; and, ſecondly, of terms for years. 


The ancient way of making mortgages of the 
freehold and inheritance (CY, was by a charter of 
feoffment, on condition that if the feoffor, or 
his heirs, paid the ſum borrowed to the feoffee, 
or his heirs, at a day appointed, he ſhould r =) 
enter, and re- poſſeſs. 


Sometimes the condition was contained in 
the charter of feoffment, and ſometimes it was 


defeazanced by a diſtinct inſtrument; for, as a 


man might annex a condition to his feoffment, 


(i) Cragii juſ. Feud. 234, 235. 
(+) Madox 318, 319. 
(!) Madox 318, 319. 


the 
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the maxim being that, cujus eft dare, ejus eft 
Aiſbone re, fo he might annex a condition there- 
to, by another deed, bearing date, and exe- 
cuted, at the ſame time; for being executed 
at the ſame time, it is really but one and the 
{ame diſpoſition ; but if the defeazance, or con- 
dition, was contained in a deed executed after 
the feoffment, it came too late; becauſe livery 
of ſeiſin, or corporal tradition (m), being neceſ- 
fary at common law, to all conveyances of 
land, no mortgage thereof was valid unleſs 
poſſeſsion alſo was delivered to the mortgagee, 
and the hvery, coram paribus in ſuch caſe, 
atteſting an infeudation, in which there was no 
condition, the tenant muſt hold the land ac- 
cording to that inveſtiture. 


Again, a diſtinction u was taken at common 
law, where a man granted an eftate to another 
by way of mortgage, for ſecuring a ſum of 
money at a day appointed, in the nature of a- 
gratuity or gift; and, where a man was in» 
debted to another in a certain ſum, previous 
to the grant, and made a mortgage of his 


{m) Glanvil 1. 10. c. 8. 2 Black. Com. 160. 
(n) Co. Litt. 207. 4. 209. a. 6. Litt. Sec. 335. 338. 
9 Co. 77. 


B 4 | eſtate, 
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eſtate, 11 fee or otherwiſe, to ſecure the ſame to 
the mortgagee : for in the former caſe, a tender 
of the money within the time, and by the 
perſon named in the condition, diſcharged the 
eſtate mortgaged from the condition, and gave 
to the mortgagor a right of entry : Becauſe, 
there being no debt, independent of the con- 


dition, the money was conſidered, in law, as 


collateral to the land, that is, not parcel of it; 
and the mortgagor, having performed the con- 
dition as far as was in his power, and being 
prevented from completing it by the refuſal 
of the mortgagee, was intitled to have has lands 
again; and, then, the mortgagee, having no 
farther lien thereon, or any perſonal action, was 
left without any remedy for his money: But, 
in the latter caſe, although, by tender of the 
money to the mortgagee, and his refuſal, the 
mortgagor became intitled to enter into the 
land, freed for ever from the condition; yet the 
debt ſtill remained, and might be recovered, by 
action of debt; for it was a duty diſtinct from 
the condition, and therefore, not loſt by the 
tender and refuſal. c 


In the performance of conditions, a diſtinc- 
tion /o) is made between thoſe which are to 


(e) Co. Litt. 219. 6. 
| orcats 
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create an eſtate, and thoſe which are to deſtroy 
it; for the former may be performed, by con- 
ſtruction of law, as near the condition as may 
be, and according to the intent and meaning 
thereof, though the letter and words cannot be 
complied with; but the latter are to be ſtrictly 
Ann unleſs in ſpecial caſes. 


Conditions, annexed to eſtates, granted by 
way of mortgage (/, were conſidered to be 
of the former deſcription; for although, by the 
performance of the condition, the eſtate was to 
be diveſted out of the mortgagee; yet it was 


with intent to re · inſtate the mortgagor in his 
inheritance. 


Howeyer, theſe ſorts of conveyances, by 
way of mortgage in fee (9), were at firſt found 
to be attended with great inconveniences ; as, 
if the money was not paid at the day, ſo that 
the condition was forfeited and the eſtate be- 
came abſolute, the eſtate was thenceforth ſub- 
je& at common law to the dower of the wife 
of the feoffee, and to all his other real charges 


(p) Co. Litt. 205. a 206. 4 213. a. 221. 8. 1 Co. 22, 
Sir T. Wyatt's caſe, Cro. Car. 427. | 
(q) Co. Litt, 221, 222. Hard, 463. Cro. Car. 191. 


1 Eq. Ca. Abr. 311. 5. Bac. Abr. 632. Vid. 1 Black. Rep. 
. 


and 
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and ihcumbrances ; for though, if the feoffor 
performed the condition, then he might re- 
enter, and re- poſſeſs himſelf in his former eſtate, 3 
and conſequently was in, above all charges and 1 
incumbrances of the feoffee ; yet, if he did 
not literally perform the condition by pay- 
ment of the money at the day, then the eſtate 
became legally ſubject to the charges and in- 
cumbrances of the feoffee, though the money 
ſhould be afterwards paid, and the eſtate re- 
conveyed to the feoffor; for till Henry the 
VIIIkth's time, the widow of a truſtee held her 
dower, the huſband his .curteſy, the lord his 
eſcheat, and the king his forfeiture, free from 
the truſt, * 


To avoid theſe inconveniences (r), the ſe- 
cond ſort of mortgages were adopted, and it be- 
came uſual to grant only a long term of years, 
by way of mortgage, with condition to be void, 
upon re- payment of the mortgage- money: 
which courſe is now frequently uſed, princi - 
pally becauſe, on the death of the mortgagee, 
ſuch term becomes veſted in his perſonal re- 
preſentatives, who now are (as will be ſhewn) 
intitled in equity to receive the money lent, of 
whatever nature the mortgage may happen 
to be, | 

(r) 2 Black. Com. 158, 
But 
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But courts of equity (o), after their j uriſdic- 
tion became firmly eſtabliſhed, put mortgage 
in fee upon the right footing, maintaining the 
power of redemption, as an equitable right in- 
herent in the land, and binding all perſons, 
whomſoever, whether claiming in the per, 
i. c. by the act of the mortgagee ; as tenant ' 
in dower, by fatute Staple, Elegit, &c.; or 
in the poſt, (i. e.) by the act of the law; as 
tenant by the courteſy, and lord by eſcheat : 
and the principle upon which they proceeded 
was, that the payment of the money does, in 
the conſideration of equity, put the mortgagor 
in ftatu quo, fince the lands were originally 
only a plege for the money lent. | 

And ſince this right or power of redemption 
has been ſo underſtood, mortgages in fee have 
again become uſual ; for although mortgages 
for terms of years were free from the incon- 
veniences attending mortgages in fee, with 
reſpeA to tenant by dower, curteſy, &c. yet 
they were not without objection, as in caſe of 
fore-cloſure on non-payment, the mortgaget 
became only a termor, the fee ſimple remain- 
ing in the mortgagor. 


(s) Cro. Car, 191. Hard. 465. 469. 


Mort, 
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Mortgages, by way of creating terms, were 
formerly by way of demiſe and re-demiſe (). 
Thus, if A. borrowed money of B. he, there- 
upon, demiſed land to B. for a term of 500 
years abſolutely, with common covenants againſt 
incumbrances, and for farther aſſurance; and 
then B. the day after, re-demiſed to A. for 
499 years, with condition to be void on non- 
payment of the money at the day appointed. 
But the common method of mortgaging now, 
is, by a demiſe of the land for a term, under a 
condition to be void on the payment of the 
mortgage-money and intereſt, with a covenant, 
inſerted at the end of the deed, that, until 
default ſhall be made in the payment of the 
money, the mortgagor ſhall receive the rents, 
iflues, and profits, without account, 


And it is now uſual to inſert (u), in the 
mortgage deed of a term for years, or the 
aſſignment thereof, a covenant from the mort- 
gagor for himſelf and his heirs, that,” if de- 
fault be made in the payment of the money 
at the day, then he and his heirs will, at the 
coſts of the mortgagee and his heirs, convey. 
the freehold and inheritance of the mortgaged 


() Bac. Abr. 633. (=*) Bas. Abr. 633. 


lands 
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lands to the mortgagee and his heirs, or to 
ſuch perſon or perſons (to prevent merger of 
the term) as he or they ſhall dire& or appoint. 
For the reverſion, after a term of five hundred 
or one thouſand years, being little worth, and 
yet the mortgagee, for want thereof, continu- 
ing but a termor, ſubje& to forteiture, &c. 
and not capable of the privileges of a free- . 
holder, it is but reaſonable that when the 
mortgagor cannot redeem the land, the mort- 
gagee ſhould have the whole intereſt and in- 


heritance of it, to diſpoſe of as abſolute 
owner. | | 


Some inconveniences having been ſuffered by 
mortgagees, from the difficulty and delay at- 
tending bills to forecloſe, the ingenuity of 
modern times has framed a mode of convey- 

ance in order to enable the-mortgagor, after a 
given time, to procure his principal and in- 
tereſt 'by a ſale of the mortgaged eſtates, with- 
out being under the neceſſity of applying to 
a court of equity; by taking the conveyance 
of the fee to truſtees in truſt for the mortgagee 
for a term of years ſubject to redemption, with 
remainder to the truſtees in truſt, in default 
of payment at the time ſtipulated, to ſell the 
eſtate and to apply the purchaſe-money, after 
defraying the expences incurred in diſcharg- 


ing 
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ing the truſt, in the payment of the mortgage- 
money and intereſt, and then to pay over the 
reſidue, if any, to the mortgagor. 


Jam not aware that any caſe has occurred 
where the tranſaction appears to have been 
in its original nature a mortgage or pledge by 


way of ſecurity for money, in which the vali- 


dity of a ſale, under a truſt of this nature, 
veſted in truſtees, without the concurrence of 
the mortgagor or his repreſentatives, or a de- 
cree for forecloſure, or for ſale for payment of 
the money lent, has come under the conſidera- 
tion of a court of equity; but unleſs ſuch truſt 


for ſale be conſidered as clearly diſtinguiſhable 


in principle from a power to ſell in default of 
payment at a limited period, lodged in the 


mortgagee himſelf, the opinion of the court in 


the caſe of Croft, verſus Powell (o), ſeems to 
me to raiſe at leaſt conſiderable grounds for 
doubting, whether the truſtees alone, in ſuch 
a caſe, can make an abſolute irredeemable title, 
without the direction of a court of equity. 


. 


In that caſe, 4. ſeized in fee of an eſtate by 
leaſe and releaſe, in 1703 conveyed the ſame 


(ww) Croft v. Powell, et. al. Comyns Rep. 603. 


to 
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to B. and his heirs; and by a deed of de- 
feazance, bearing even date with the releaſe, 
and executed at the ſame time, it was agreed, 
that if A. ſhould repay & 1000 borrowed, 
together with other ſums,—agreed to be paid 
off within the ſpace of one year, then B. ſhould 
re-convey to him; but, if he failed to pay that 
money within the year, then B. fhould mort- 
gage or abſolutely ſell. the ſame lands free 
from redemption, and out of the money railed 
by the ſale or mortgage, pay the money and 
intereſt, and account for the overplus to 4. 
Several other ſums were afterwards advanced to 
A. or paid on his account by B. and a fine 
was afterwards levied by A.'s wife to B. Some 
years afterwards, the money not being paid, 
B. entered into articles of agreement for the 
ſale of this eſtate, and afterwards conveyed the 
fame to C. in which articles and conveyance 
the defeazance was mentioned and excepted. 
It was in proof that A. was privy and conſent- 
ing to the agreement for ſale. Afterwards B. 
exhibited a bill to redeem. It was inſiſted 
among other arguments, that C. had an abſo- 
Jute eſtate not redeemable, and that the de- 
feazance operated only in caſe the money was 
paid within a twelvemonth, if not, B. was in- 
veſted with a power to ſell, free from all equity 
f 2 a of 
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of redemption ; that then it became a truſt in 
him to ſell. But it was reſolved by the court, 
that the eſtate was redeemable, and this decree 
was afterwards affirmed in Parliament. 


The court availed itſelf of a variety grounds 
in ſupport of this judgment ; it was ſaid, that 
the premiſes being conveyed to B. and his heirs 

with a defeazance by deed of the ſame date, it 
was in its nature a mortgage to him, and 
therefore was in his hands redeemable at any 
time upon payment of principal and intereſt. 
It was further obſerved, that though B. had 
a power for non-payment of the money within 
+ the year, to mortgage or {ell to raiſe the money 


lent, and to be accountable for the overplus, 


it was not then to be conſidered what he might 
have done, but what he had done; and that it 
was manifeſt it was not B.'s intention to give 
C. an abſolute and indefeazible eſtate ; for it 
was hot conveyed to him abſolutely and free 
from the equity of redemption ; but while the 
articles of agreement were writing, B. ſhewed 
C. the defeazance, and inſiſted to have it men- 
tioned in the articles; and when the convey- 
ance was executed, it was with an exception 


of the defeazance, that was, ſubje& to it. And 


the court diſtinguiſhed this caſe from that of a 
8 5 truſtee 
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truſtee who was authorized by will, &c. to 
ſell for payment of debts and, legacies ; there 
was no original mortgage, but the truſt was 
directly to ſell, and there was nobody to re- 
deem, for as the truſt was to ſell abſolutely, 
the purchaſer could not be ſubject to redemp- 
tion, and the heir was at no prejudice, if the 
purchaſe money were more than would ſatisfy 
the debts and legacies, he would in equity be 
intitled to the overplus. And it was ſaid, that 
it could not be well conceived that if C. ex- 
peed an abſolute eſtate, free from redemp- 
tion, he would not have inſiſted that A. ſhould 
have joined in the conveyance; and that 
it was a known rule, that if a truſtee conveys, 
though upon a valuable conſideration, to one 
who has notice of the truſt, he was liable in 
-equity to the performance of the truſt : If then 
B. on non-payment within a year ſtood a 
truſtee, as it was inſiſted for A. his (B.'s) 
vendees coming in with notice of that truſt, 
would ſtand in the place of B. himſelf, who 
was acknowledged to be ſubject to redemption. 


From this ſtatement of the reaſons on which 
the court decided in the laſt caſe, it ſeems 
that, in the judgment of the court, great re- 
liance was placed upon the circumſtance, that the 

C tranſac- 
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tranſaction was in its nature a mortgage, and 
therefore was in the mortgagee's hands redeem- 
able at any time upon payment of principal 
and intereſt ; and on that ground it was diſ- 
tinguiſhed from a truſt to ſell for payment of 
debts and legacies; in which caſe there was, it 
was ſaid, no original mortgage, but the truſt 
was directly to ſell, and no one to redeem. 
And the purchaſer, though he contracted and 
purchaſed ſubſequent to the period at which 
the power of ſelling was to take effect, was 
nevertheleſs conſidered as acquiring a redeem- 
able eſtate only; and yet it was fairly con- 
tended, that whatever might be the nature of 
the eſtate while in the hands of the mortgagee, 
as between him and the mortgagor, yet, after 
the time fot payment expired as between a 
purchaſer and the mortgagee, he became a 
truſtee for the purpoſe of ſale, and his vendee 
would, by his ſale in purſuance of his power 
and truſt, have an abſolute irredeemable 
eſtate. | 


Now, though it be true that there is an ob- 
vious difference in point of circumſtances, yet 
there is no difference in ſubſtance between the 
caſe where the power of fale is veſted in the 
mortgagee, and where it is created by a diſ- 


tin& 


i 
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tinct truſt; for if the truſt be warranted in 
point of equity, a court of equity will diſtin- 
guiſh and ſeparate the two characters of mort- 
gagee and truſtee, though united in one per- 
ſon; and if the truſt be not ſupportable in 
point of equity, ſuch court will confound the 
character though branched into two perſons; 


conſequently, if the principle be, that the 


tranſaction being in its nature a mortgage, the 
mortgagee cannot avail himſelf of any collateral 
contract whereby he may acquire an irredeem- 


able eſtate, without the ſubſequent concur- 


ence of the mortgagor, or a decree of a 
court of equity Equity which attends to the 


material or ſubſtantial contract, without con- 


ſidering mere matters of form, will reſiſt the 
innovation in whatever ſhape it appears; the 
validity of ſuch a truſt, therefore, ſeems at 
preſent of too doubtful a complection to be 
relied upon as the ſource of an irredeemable 
title. | 


If a bond be given by the mortgagor to the 
mortgagee, conditioned for the performance of 
all covenants, payments, articles, and agree- 
ments, compriſed in the mortgage deed, non- 
payment of the mortgage-money, according to 
the proviſo in the deed for re-payment at a cer- 

[on C 3 | tain 
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fain day or days, will be a breach of ſuch cor- 
dition. | 


This queſtion ſeems to have been firſt agi- 
tated in the caſe of Bri/coe verſus King (x). 
There a deed of feoffment was made in con- 
fideration of 1101. with a proviſo, that if the 
feoffor paid ſuch fums at ſuch a day, the fe- 
offment ſhould be void, and he might re- enter; 
with covenants to ſave harmleſs from incum- 
brances, and to make farther aſſurance. And 
there was alſo a. bond from the feoffor, con- 


ditioned for the performance of all covenants, 


payments, articles, and agreements, compriſed 
in the deed. On an action upon this bond, 
the breach was aſſigned, for that the feoffor 
did not pay fuch ſums upon ſuch days accord- 
ing to the proviſo. And thereupon there was 
a demurrer, and it was contended, that in re- 
gard the feoffor was obliged to perform the 
payments, articles, and agreements, in the 
deed mentioned, and there was not any pay- 
ment mentioned but what was mentioned in 
the proviſo, therefore he 'was obliged to per- 
form that: but the court ſaid, for as much as 
there was not any covenant, it was a proviſo 


()] Briſcoe v. King, Cro. Ja. 281. Velv. 206, 2 Lev. 
116. | 


in 
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in advantage of the feoffor, that if he paid the 
money he ſhould have his land again; and it 
was in his election to pay the money, or to 
loſe his land, which would be a ſufficient loſs 
unto him; therefore the condition of the bond 
did not extend thereto, but was confined to 
the other covenants, namely, to ſave harmleſs 
from incumbrances, and rents and arrearages of 
rents. But in reſpe& that, if judgment ſhould 
be entered, the obligee would loſe his bond, 
they gave day to adviſe until the next term, 
that in the interim the parties might com- 
pound, 


But in the caſe of Tooms and Chandler (, 
in which debt was brought upon an obligation- 
to perform all the covenants and conditions in 
an indenture of mortgage ; in which indenture 
there was a proviſo, that if the-mortgagor paid 
the money at the day, the mortgage ſhould be 
void. A breach was aſſigned in non-payment 
of the money at the day, upon which there 
was a demurrer. Hale was at firſt of opinion, 
upon the ground mentioned in the preceding 
caſe, that this was no breach; but Tri/den 
held otherwiſe, and cited a caſe of Weſtbrook, 
Hill, 22 Car. 1. B. R. Rott. 116. to have been 


(y) Tooms v. Chandler, 2 Lev. 116. 3 Keb. 387. 79. 
C 3 | ſo 
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ſo adjudged ; whereupon the caſe was adjourn- 
ed: and afterwards, at another day, Twi/den 
brought the record of Weftbrook's caſe into 
court, upon which Hale changed his opinion, 


and gave judgment for the plaintiff. 


But taking the bond with a condition for 
performance of. covenants, frequently occaſions 
difficulty in the pleadings in aſſigning the 


= breach, and embarraſſes the mortgagee. The 


better mode ſeems to be, to take a bond ſimply 
conditioned for payment of the mortgage- 
money. | 


It is not unuſual, for the party lending the 
money, to ſtipulate that it ſhall lie on the land 


for a given period of time, which agreement 


is made part of the deed, and hath been con- 
ſidered by the beſt authorities as binding upon 


the parties. 
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CAP. II. 


OF THE POSSESSION OF THE THING MORT- 
GAGED, AND WHEN IT OUGHT TO BE 

_ GIVEN BY THE MORTGAGOR TO THE 
MORTGAGEE. 


—ʒ—— OG 


A MORTGAGE being, as has been ſtated, 
a contract of ſale executed, with power 
to redeem, muſt have all the properties and 
qualities incidental to the validity of an abſo- 
lute diſpoſition. 


An effential circumſtance neceſſary to the 
validity of every conveyance of property, 
whether real or perſonal, is, that it be per- 
fectly free from fraud or colluſion ; which are 
things the common law univerſally abhors, 
and, therefore, makes void all acts that de- 
pend upon them, though otherwiſe 1 in them- 


ſelves good. 
C 4 With 
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With a view to enforce this principle, ſeveral 
ſtatutes have made void all fraudulent convey- 


ances of lands, tenements, hereditaments, goods, 


and chattles, as againſt creditors and pur- 
chaſors (a). | 


But what circumſtances amount to fraud or 
covin, 1s always a queſtion-of law upon the 
facts of each particular caſe, Among other in- 
cidents which have been conſidered as frudu- 
lent, we find that of the vendor continuing in 
full poſſeſſion, and having the power of uſing 
things conveyed as his own, after an abſolute 
and unqualified alienation ; whereby the vendor 
is enabied to defraud and deceive others, by 
continuing to traffic with the ſubject by him 
before conveyed to another. 


This obſervation leads us to inveſtigate what 
degree of poſſeſſion of a thing mortgaged ought 
to be given up by the mortgagor, to prevent 
the mortgagee from the imputation of fraud 
in reſpect to third perſons; and in the purſuit 
of this enquiry, it will be neceſſary to conſider, 
Firſt, What things are capable of being mort- 
gaged: Secondly, In what ſtate or condition 
they may be mortgaged: Thirdly, The extent 


(a) 50 Edw. iii. cap. 6. 1 3 Eliz. cap. 5. 27 Elia. 
cap. 4. 21 Ja. i. cap. 19. ä ; 
in 
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in which their nature, ſtate, or condition, varies 


the degree of the poſſeſſion, which ought to be 
given of them. 


Firſt, As to what things are capable of being 
mortgaged. 


Every thing which may be conſidered as 
property, whether, in the technical language 
of the law, denominated real or perſonal pro- 
perty, may be the ſubject of a mortgage. 


Advowſons, rectories, and tythes, may bg 
the ſubject of a mortgage. 


Reverſions and remainders, being capable 


of grant, from man to man, are mortgage - 
able. | 


Poſſibilities, alſo, being aſſignable, are mort- 
gageable, a mortgage of them being only a 
conditional aſſignment, 


Rents, alſo, and franchiſes, as views of 
frankpledge, perquiſites of courts, leets, fairs, 
markets, goods of felons, waits, eſtrays, hun- 
dreds, ferries, warrens, and the like, may be 
made the ſubject of a mortgage, 


Secondly, What ſtate, or condition, things, 


capable of being martgaged, may be in for that 


"Purpoſe, 
Lands, 
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Lands, tenements, and hereditaments, with 
reſpect to their capacities of being mortgaged, 
may be viewed in two lights, viz. Firſt, as to 
their intrinſic nature :—Secondly, As to the 
eſtate poſſeſſed in them. 


Firſt, All lands are, in reſpe& of their in- 
trinſic nature, mortgageable ; but notwithſtand- 
ing they are ſo mortgageable, yet, in reſpe& to 
the eſtate and property that the owner has in 


them, they may be otherwiſe ; as if he be but 


tenant at will of them. 


Secondly, As to the eſtate in lands, tene- 
ments, and hereditaments, neceſſary to make 
good a mortgage, it may be obſerved, that any 
eſtate which a man has in fee ſimple, fee tail, 
for life, or years, in any lands, or in any rent, 
or profit out of the ſame, may be mortgaged, 


And if tenant in tail, and he that is next in 
remainder in fee, join in a mortgage, and after 
the tenant in tail dies without iſſue, in this 
caſe it is a good — againſt him in re- 
mainder. 


So if there be joint tenants, either of them 


may mortgage his undivided part or ſhare. 


And 
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And the law is the ſame with reſpe& to 
tenants in common, co-partners, &c. 


Perſonal _ things, as goods and chattles, are 
likewiſe, in point of locality, moveable or im- 
moveable, preſent or remote; and they admit 
of ſeveral rights therein, generally deſcribed 
under the terms rights in action, which include 
all perſonal things in action, and rights in 
poſſeſſion, which include all perſonal things in 
poſſeſſion.— And theſe rights may be mortgaged 
in various modes, according as the things to 
which they relate are circumſtanced in point 
of locality; which circumſtance gives riſe to 
ſeveral diſtinctions as to the degree of poſſeſ- 
ſion of which they reſpectively admit, which 
will be better explained under the third — 
of enquiry, viz. | 


Thudly, How the nature, ſtate, and con- 


dition of things in mortgage, vary the degree 
of poſſeſſion, which ought to be yn of 


them. 


And, in this reſpect, there is a material and 
obvious diſtinction between real property, of 
which the vendor is in the viſible poſſeſſion, 
and perſonal property, of which the vendor is 
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in ſuch poſſeſſion ; for ſince the viſible occupa- 
tion and uſure of land, furniſh no evidence 
whatever that the poſſeſſor is entitled to the 
property, becauſe viſible occupation and uſure 


may not only be founded on wrong, as com- 
mencing in a diſſeiſin, or the like, but, though 


rightful, admits.of a variety of qualifications ; 
ſome other evidence than mere poſſeſſion is 
neceſſary to evince property therein. Before 
the introduction of written inſtruments, it was 
only to be found out by reſorting to the vici- 
nage, who, when no transfer could be made 
but what was attended with acts of general no- 
toriety, were well acquainted with each other's 


title; and ſince the introduction of deeds, and 


the invention of transfer through the medium 
of uſes, it is only to be found out by reſorting 
to the title-deeds. But perſonal things, when 
preſent, being abſolutely in the power of the 
holder of them, the occupation thereof is the 
ſtrongeſt index of ownerſhip ; for ſince there 


is no way of coming at the knowledge of who 


is owner of perſonal things, but by ſeeing in 
whoſe poſſeſſion they are, there is no other 
medium for deciding on the property but 
by concluding its annexation to that poſ- 


ſcflion, | 


The 
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The law, then, which muſt always be ſo 
moulded as to correſpond with the intrinſic 
nature of things, does not confider the retain- 
ing the viſible poſſeſſion of land, after the pro- 
perty is parted with, as any badge of a fraudu- 
lent intention of the parties to deceive third 
perſons ; becauſe the viſible poſſeſſion, being 
in its nature ambiguous, as it may be in the 
hands of the tenant as well as the owner, no 
prudent man will, in contracting, lay any 
great ſtreſs on that circumſtance, as a proof of 
title, but will require the deeds as the only 
true teſt of the property. But, upon the ſame 
principle, the law conſiders the viſible retenſion 
of the poſſeſſion of perſonal things, after the ceſ- 
ſion of the property, prima facte, as an indica- 
tion of fraud; becauſe it is difficult, unleſs in 
very ſpecial caſes, to aſſign a reaſon why an abſo- 
lute or conditional vendee of goods, for the 
reaſon holds equally in both caſes, ſhould leave 
them with the vendor, unleſs the transfer were | 
only colourable, or the parties had in view the 
procuring a colluſive credit to the vendor, from: 
his poſſeſſing that, which, in fact, is the pro- 
perty of another. 


In this view of the effects of poſſeſſion, in 
evincing the right of property, we find, that 
in 


* 
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n reſpect of real things, the poſſeſſion of the 


title deeds is, prima facie, as to them, what 
the poſſeſſion and uſure of perſonal things pre- 
ſent 1s as to perſonal things ; and by a neceſ- 
fary analogy, the retenſion of the viſible poſ- 


ſeſſion of the former in the one caſe, ought, it 


ſhould ſeem, if permiſſive, to be equivalent 


to the retenſion of the poſſeſſion of the latter in 


the other caſe. 


1 ſhall therefore firſt conſider, in what caſes 
poſſeſſion retained, after a conditional ſale, is 


. fraudulent in reſpect of perſonal things, and the 


exceptions to the concluſion of fraud from that 
circumſtance ; and, ſecondly, the applicability 


of the caſes, and reaſoning thereon, to the in- 


ſtance of poſſeſſion retained of the title-deeds, 
with the privity of the mortgagee, after a con- 
ditional ſale of real things. 


With reſpect to the condition in which credi- 
tors or purchaſors ſtand, in relation to ſales 
prejudicial to them, where the vendor con- 
tinues in poſſeſſion of goods ſold, two ſtatutes 


| preſent themſelves, in the firſt place, to our 


obſervation, viz. 13 Eliz. cap. 5. and 27 Elix. 
cap 4, Which ftatutes, no diſtinction being 
therein made between conditional and abſo- 

1 2 lute 
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lute ſales, provided they are fraudulent, muſt 
be confidered as applicable to both inſtances(b); 
it being a ſettled rule of conſtruction, . That 
ſtatutes made againſt fraud ſhall be liberally 
and beneficially expounded, ſo as to ſuppreſs 
the fraud (c).” And conveyances, . made to 
the end, purpoſe, and intent, to defraud credi- 
tors and purchaſors, being by theſe ſtatutes, as 
' to ſuch creditors and purchaſors, declared void, 
it became incumbent on courts of law and 
equity, which, in ſuch caſes, have a concurrent 
juriſdiction, on conſidering all the circum- 
ſtances of each caſe, to decide whether a con- 
veyance was made with intent to defraud. And 
in the exerciſe of this diſcretionary power, 
given by theſe ſtatutes to adjudge of the intent 
from the circumſtances, it has been held as to 
creditors, in reſpe& to goods, that any negle& 
in leaving the vendor in poſſeſſion, after abſo- 
lute alienation of the property, which naturally 
tends to deceive creditors, is fraudulent within 
the ſtatute of the 13th Eliz. d), and ac- 

cordingly, in Ttoine's caſe, wherein it was re- 
ſolved, that the gift then in queſtion had the 


(3) Twine's caſe, 3 Rep. 81. 


(e) Stephens v. Sole, 1 Vez. 352, 1 Atk. 157. Ryall 
v. Rowles, 1 Atk. 165. Brown v. Heathcote, ibid. 160. 
(4) 3 Rep. 81. 
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ſigns and marks of fraud, one reaſon aſſigned 
was, (e © becauſe the donor continued in the 
poſſeſſion, and uſed them as his own, and by 
reaſon thereof, he traded and trafficked with 
others, and deceived them. 


A poſſeſsion of a mortgagee (who is joint- 
tenant of goods mortgaged with the mort- 
gagor) per my et per tout, is not ſuch a poſſeſsion 
as will remove the preſumption of fraud, if the 
mortgagor continue to exerciſe acts of owner- 
ſhip upon the things mortgaged. | 


Therefore, if there be two partners in trade 
VJ, and one of them take a mortgage of the 
utenſils, ſtock in trade, debts, profits, &c. for 
ſecuring a ſum of money lent by him to the 
other, and, notwithſtanding, ſuffer him to con- 
tinue in poſſeſsion of the partnerſhip deed, 
ſtock in trade, and utenſils, and to alter and 
diſpoſe of the goods, and receive the debts as 
before, ſuch mortgage will be fraudulent in 
reſpect to third perſons: for, although the 
mortgagee's being ſeiſed per my et per tout, will 
remove the neceſsity of an actual delivery; yet 


e) Pre Chan. 285, 287. 
(Cf) Vid. Ryall v. Rowles 1 Vez. 348. 
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tde mortgagor, being permitted to act after 
parting with all the intereſt, till redemption, 
renders the contract fraudulent, as otherwiſe 
a door would be open to fraud, by a partner 
being permitted to retain all the badges of 
ownerſhip, to deceive the reſt of the world. 


And the concluſion of law would be the 
ſame, if the mortgage were made to a third 
perſon; for in ſuch caſe the mortgagee ought 
to be admitted partner for a moiety. 


But if on a mortgage of goods (g), the 
mortgagor agreed to deliver them, and af- 
terwards did not deliver them at the time 
appointed, but on trover againſt him, kept the 
vendee at arm's length, this would not be con- 
ſidered, as a leaving the goods by the mort= 
gagee in the poſſeſsion of the mortgagor, the 
. mortgagor having done every thing in his power 
to get the poſſeſsion from him. 


So if a mortgage were made of goods, which 
were agreed to be delivered into the parties' 
own hands (k), or the key of the warehouſe 


(g) Weſt v. Skip, 1 Vez 240. 
(h) Ibid, 
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agreed to be given up (which in bulky goods is 

all that can be done), but no ſuch delivery was 

made, and detinue was brought for them, they 

would not be conſidered as left in the poſſeſsion 
of the mortgagor, the purſuit in a court of juſtice” 
excluding any actual or preſumed conſent. 


But, as has before been.obſerved, the delivery 
of perſonal things admits of ſeveral modifica- 
tions, in reſpect of ſuch things being in poſ- 
ſeſsion or in action, preſent or remote; which 
circumſtances furniſh exceptions to the general 
rule, by occafioning. the ſubſtitution of other 
circumſtances, in lieu of the actual delivery of 
poſſeſſion. to which we have above alluded. 


If perſonal things are in the vifible poſſeſsion 
of the vendor, and fold by him to another, if 
the vendee would have the contract to be clear 
of the imputation of fraud,, actual delivery 
ought to be inſtantly made, unleſs, in the 
nature of the contract, ſomething intervenes to- 
delay or prevent ſuch delivery. But perſonal 
things in: action. do not admit of any vifible 
poſſeſsion or actual delivery, the vendor being 


himſelf, in ſuch caſes, poſſeſſed only of a right. 


The law, therefore, in that caſe, is ſatisfied with 


every As being done towards. a delivery, 


which 
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which the nature of the thing admits; er. 
gratia, delivery of all the documents by which 
the exiſtence of the right can be evinced, ac- 
companied with a transfer of the powers ne- 
ceflary to enforce the right. The ſimpleſt caſe 
of this kind, is the conditional transfer of a 
debt on bond, which is only aſsignable in 
equity, and not at law. The reaſon why it 
is aſsignable in equity, is, becauſe the aſsignor 
can furniſh the aſsignee with all means ne- 
ceſſary to reduce it into poſſeſsion, by deliver- 
ing the bond into the hands of the aſsignee to 
prove the debt, which is the cho/e in action, 
and by giving him an authority to ſue in tlie 
obligee's name. On an aſsignment of a bond, 
therefore, the delivery of the bond, accom- 
panied with a power to ſue, is equivalent, in 
equity, to an actual delivery on the conveyance 
of goods in poſſeſsion at law; for all that the 


nature of the thing admits is done, to diveſt 


the right out of the aſſignor, and veſt it in 
the aſſignee. But if the bond be detained by 
the aſſignor, the aſſignee will be liable to the 
imputation of fraud; becauſe then the debt, 
by the aſsignor continuing to hold the evidence 
of it in his hand, remains in his diſpoſition, and 
he may aſsign it over to other perſons, which 
is the miſchief the ſtatute of the 5th Eliz. of 
D 2 which 
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which we are now ſpeaking, was intended to 
remedy. 


Upon the fame priticiple, debts mentioned 
in a ſchedule (:), though not capable of de- 
| livery, may likewiſe be aſsigned conditionally ; 
but in ſuch caſe notice to the perſons indebted, 
ſeems to be indiſpenſably neceſſary to protect 
the aſsignee from the imputation of fraud 
againſt third perſons, in caſe of a ſubſequent 
aſsignment; becauſe, unleſs ſuch notice be 
given, debts may be again and again aſsigned, 
without the poſsibility of the latter aſsignees 
detecting the fraud. | 


Perſonal things, in a remote ſituation, fall 
under the ſame principle ; theſe admitting of 
no actual delivery, they paſs by delivering over 
the means of reducing them into poſſeſsion, 
that being the only delivery of which they are 
capable. Veſſels at ſea are in this predicament; 
they may be mortgaged or abſolutely ſold, and 
poſſeſsion transferred by delivery of the muni- 
ments reſpecting them. & 
Upon this principle, the property af goods 
at ſea is held by the poſſeſsion of the bill of 


{i) Unwin and Oliver, Cooke's Bank. Laws, $4. 
| \ lading 


\y * 


* 


Js 
of 


— 


THING MORTGAGED, &c. 37 
lading (x). A bill of lading is an acknowledg- 
ment, under the hands of the captain, that he 
has received ſuch goods, which he undertakes 
to deliver to the perſon named therein. It is 
aſsignable in its nature, and by delivery and in- 


dorſement, with a view to a mortgage or fale, 


the legal intereſt: in the property, is immedi- 
ately transferred from the owner to the aſsignee 
of the conſignee ; and therefore, 1f goods con- 
figned to A4 generally are, bona fide, fold or 
mortgaged by him whilſt at ſea, and the bill of 
hding is indorſed and delivered to the purchaſor 
or mortgagee, together with the bill of ſale, the 
vendee or mortgagee ſhall hold them by virtue 


of the bill of ſale, though no . te r 
de delivered. 


And as between the owner or vendor of 
goods ſo circumſtanced, and the aſsignee of the 
conſignee, or vendee, where the tranſaction is 
bona fide (1), the bill of lading transfers the 
property abſolutely, and in all events, although, 


(K) Evans v. Martiett, 1 L. Raym. 271. Wright v. 
Campbell, 4. Burr. 2050. Caldwell w. Ball, 1 Term Rep. 
215. 


(LD) Lichbarrow v. Maſon, er al. 2 Term * ® 


Lempriere v. Tabey, 2 un Rep. 485. 
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as between the vendor and vendee, the con- 
tract, where the delivery is at a diſtant place, is 
ambulatory, and in caſe of the inſolvency of the 
. vendee in the mean time, the vendor may ſtop 
the goods in tranſitu; becauſe the latter rule is 
founded upon an equity ariſing between the 
original parties, and which the law has adopted, 
and does not affect the rights of third perſons 
who have truſted to the indorſement, and on 
the faith thereof advanced their money. And 
this 1s confiſtent with the broad general prin- 
ciple of law, that wherever one of two innocent 
perſons muſt ſuffer by the acts of a third, he 
who has enabled ſuch perſon to occaſion -the 
loſs, muſt ſuſtain it. Therefore, if a conſignee 
of goods upon the ſea aſsign the bills of lading 
to a third perſon, as a ſecurity by way of mort- 
gage of them, the equitable as well as legal 
right of ſuch conſignor is thereby inſtantly and 
completely diveſted ; and the aſsignee has a 
complete title in law and equity, which cannot 
be affected by the conſignor whilſt the goods 

are in tranſitu. | 
And if the aſsignment of goods on the ſea 
was merely equitable, and did not amount to a 
ſufficient legal ſale (as if there were merely an 
aſsignment and delivery of the bills of lading, 
without 


A 2 
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without an indorſement of them and direction 
to deliver them to the aſsignee, of which the 
caſe of Broton and Heathcote (m) furniſhes an 
example) it ſeems that the original owner could 
not defeat the aſsignee, although he ſhould 
intercept the goods in tranſitu; becauſe, in 
ſuch caſe, both parties would ſtand merely upon 
equitable claims, (u) and then he ought to 
have them, who has the ſuperior equity ; and 
the aſsignee, whoſe equity 15 a ſpecific lien 
upon the things, derived under the aſsign- 
ment, ſeems, to me, to hay that A 
Sed quære. 


But, if the aſſignee of the vendee, or con- 
ſignee (o), take them with notice that they are 
not paid for, ſo tlꝛat the tranſaction is a fraud 
between the vendee or conſignee, and the aſſig- 
nee, to cheat the real owner of his goods, ſuch 
aſſignee will then ſtand in the place of his aſ- 
Hgnor, and be affected with the fame equity. 


And if there be ſeveral bills of lading of dif- 
ferent imports, that perſon who firſt gets poſ- 


(m) 1 Atk. 188. 
(n) 3 Atk. 295. 
(%) Vid. Salamons v. Niffen, 2 Durnf. and Eaſt's Term 


Rop. 674. 
Da ſeſſion 
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ſeſſion of one of them, by delivery of the owner, 
or ſhipper, or his confignee, by way of ſecurity, 


or as vendee of the goods, will be entitled to the 
conſignment, he having the firft legal right (). 
And if the holders of any other of the bills of 
lading firſt get poſſeſſion, 1t may be recovered 
by action of trover ;—becauſe bare poſſeſsion 


conveys no title, as between perſons claiming 


under different rights; in ſuch caſes, therefore, 
the only queftion 1s, who has the legal title ? 
for the perſon who firſt obtains a right under 
the legal title muft prevail. 


But ſuch ſale would not avail againſt credi - 
tors or ſubſequent purchaſors with poſſeſsion 


delivered, if a veſſel or goods therein, were in 
a ſtate in which they admitted of being actu- 


ally delivered (9); and, therefore, if one fold 


hoys or other veſſels on the river, redeemable, 
and the aſsignor was left in poſſeſsion, and con- 


tinued to work them and exerciſe acts of owner- 
ſhip on board them; ſuch an aſsignment would 
clearly be fraudulent. | 


Pd 


If a ſhip at ſea, after having been ſold, were 


permitted to come back, and 8 on another 


GO) Caldwell: v. Ball, 1 Durnf. and Eaft's Term Rep. 205. 
Wie N v. — _ 1 Atk. 170. 


voyage, 
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.voyage, it is preſumed that would alter the 
caſe, and make ſuch ſale fraudulent (7). 


The delivery of the key of a warehouſe, is a 
delivery of the goods therein contained, if from 
their bulk, they admit of no other delivery. 


And generally, if, in the nature of the tranſ- 
action, no delivery can be made of goods. ſold, 
although the ſame are preſent, poſſeſsion re- 
tained ſeems to be no badge of fraud (s). 


As if one who was conſiderably indebted, in 
order to give one of his creditors a preference (t), 
were to make an aſsignment to him, without 
the privity of ſuch creditor, of a part of his 
furniture, or the like, and an execution were 


(r) Vid. ex parte, Matthews, 2 Vez. 272. Hall v. Gur- 
ney, Cook's Bankrupt Laws, 231 

. (6) Vid. 1 Vez. 243. 1 Atk. 185. Dougl. 303. 

(?) Vid. Strange, 165. delivery to the uſe of a creditor, 
good without acceptance. See the caſe of Atkin v. Bar- 
wick, Stra. Rep. 165.—A delivery to one for the uſe of an- 
other without conſideration, may be coyntermanded at any 
time before actual poſſeſſion in third perſon—contra, if upon 
canfideratian, it veſts till diveſted by refuſal, A parol gift, 
without ſome act of delivery, will not alter the property; 
but delivery of the key of a lodging-room to a landlady, 
coupled with a parol gift of goods therein, was held ſuf- 
ficient, becauſe. the law will conſider the true owner in 
poſleſion. Strange, 955. 

5 immediately 
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immediately afterwards, and before notice given, 
or poſſeſsion taken, executed againſt him, and 
all his furniture taken, ſuch an aſsignment - 
would, I preſume, be good, and the goods 
| transferred thereby not ſubje& to the ſubſe- 
| — _ quent execution; for, an acceptance is not ne- 
i ceſſary to the transfer of property, the law pre- 
i ſuming an aſſent to accept that which prime 
Jacie imports a benefit to the acceptor ; the 
| 
| 
| 


uſe and property in the goods is therefore forth- 
with deveſted out of the aſsignor, and veſted i in 
the aſsignee ; and if fo, nothing can again re- 
h veſt it in the aſsignor, unleſs it be an act of the 
aſsignee, which will make the contract fraudu- 
„ lent as to third perſons : but the very nature 
1 | of the tranſaction, in the inſtance ſtated, pre- 
cludes the poſsibility of any fraud being prac- 
tiſed on his part. 


—— 
— 8 


ny ——— 


And the ſame principle would apply, if the 
object were to ſecure a future contingent debt, 
which might or might not ariſe according as 
circumſtances turned out. 


As if a man were to aſsign goods to his ſure. 
ties in a recognizance, entered into on his be- 
ing appointed receiver of a lunatic's eſtate, that 
he ſhould account for what he might receive 

| under 
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under the orders of the court ; it ſhould ſeem 
that ſuch aſsignm ent would be good againſt an 
execution ſubſequently executed upon them. 


So if an aſsignment were made under. the 
apprehenſion of legal dureſs, that circumſtance, 
it is preſumed, would remove the implication 
of fraud from poſſeſsion retained ; as if a man, 
confined in a ſpunging-houſe for debt, were to 
aſsign a part of his goods to a creditor as a ſe» 
curity for the debt, and* in order to procure his 
diſcharge. In ſuch caſe, the goods being left 
in the poſſeſsion of the debtor for a reafonable 
time after the aſsignment, and until proper 
means could be taken to remove them, would 
not make the aſsignment fraudulent. 


Another ground, upon which caſes haye been 
confidered as not within the purview of this 
ſtatute, is, that by the ſpecific words of the 
contract, poſſeſsion was not meant to follow 
immediately thereupon; for the circumſtance 
which ſtains the tranſaction with fraud, is thy 
falſe appearance held out, when one thing is 
done, and an appearance permitted which im- 
ports the contrary; an abſolute unqualified 
transfer of the right to the vendee, but the poſ- 
ſeſsion and uſe retained by the vendor with no 

other 
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other object but to defraud. But there can be 


no fraud where the appearances agree with the 
real ſtate of things. 


And what was the intrinſic nature of the con- 
tract, as to the retaining or parting with the 
poſſeſsion, may be made out from the deeds 
where the tranſaction is in writing, and where 
the tranſaction 1s in pazs, by ſuch parol evi- 
dence as can be adduced for the purpoſe of 
proving it. | | 


The ſtrongeſt caſe of the former deſcription 
is that of Bucknal and Royſton (u). There B, 
< ſupercargo of a ſhip which was to go a voyage 
to the Eaſt Indies, having ſhipped on board 
goods and commodities, - borrowed money on - 
bottomry of 4, and at the ſame time made a 
bill of ſale of the goods and commodities, and 
of the produce and advantage thereof to 4, in 
nature of a mortgage, as a ſecurity for the mo- 
ney lent. The ſhip went her voyage, and theſe 
goods were ſold, and others bought with the 
money ariſing by the ſale, and thoſe again in- 
veſted in other goods, and ſo there had been 
ſeveral barters and exchanges of ſeyeral ſorts of 
goods. The ſhip returned, and B died at ſea, 


- (=) Bucknal e al. v. Roiſton, Pre Chan. 285. 
15 or 
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or on his return home; and it became a queſ- 
tion between a judgment creditor of B, who | 
got poſſeſsion of theſe goods, and 4, which of 
them ſhould have the property. And one ground 
urged on the part of the judgment creditor was, 
that B's keeping poſſeſsion of the goods after 
the ſale, made it fraudulent and void as to cre- 
ditors. Sed per Cowper Chancellor, the truſt 
of theſe goods appeared upon the very face of 
the bill of ſale. Though they were ſold to 4, 
yet he truſted B to negotiate and fell them for 
_ M's advantage; then B's keeping poſſeſsion of 
them was not to give a falſe credit to him, but 


for a particular purpoſe agreed upon at the time 
of ſale. 


Upon the ſame principle, where houſehold 
furniture /o which had been ſettled (on the 
marriage of the owner with a ward of the 
court of chancery, and which ſettlement was 
approved by a maſter) to the uſe of the owner 
for life, remainder to his lady for life, remainder 
to the firſt and other ſons of the marriage in 
ſtrict ſettlement, had been taken in execution 
by a judgment creditor for the debt of the firſt 
tenant for life; it was inſiſted, in ſupport of 
the validity of the execution, that the ſettle- 


(v) Cadogan v. Kennet, Cowper, 432. 


ment 
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ment itſelf was a fraud, and the poſſeſſion by 
the owner the ſtrongeſt evidence poſſible of 
an intention to deceive creditors. But Lord 
Mangfield, in giving judgment, at the ſame 
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ö time that he admitted that the ſtatute of the 
4 13th Elizabeth could not be too liberally con- 
i ſtrued, or be too much extended in ſuppreſſion 
| | : of fraud, obſerved, that ſuch conſtruction was 
i not to be made in ſupport of creditors, as 
i would make third perſons ſufferers. Therefore 
| the ſtatute did not militate againſt any tranſ- 
| action bona fide, and where there was no ima- 
= gination of fraud; and ſo was the common 
| law. The queſtion therefore in every caſe was, 
i whether the a& done was a bona fide tranſac- 
| tion, or whether it was a trick and contrivance 
bj to defeat creditors. An argument had been 
| 5 drawn from the poſſeſſion, as a ſtrong circum- 
1 ſtance of fraud; but it did not hold in this 
q caſe, for it was a part of the truſt, that the 


goods ſhould continue in the houſe. 


i | Again, where 4, by indenture, bargained and 
bi ſold a ſhip at ſea, and aſſigned the grand bill of 
| fale thereof to B, for ſecuring the ſum of 20901, 
already advanced by B to 4, and for ſecuring 
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j 
| ſuch farther ſums as B ſhould advance / ſub- 
00 (x) Atkinſon v. Maling, et al. 2 Durnf. and Eaſt's Term 
k Rep. 462. | : 
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ject to a proviſo, on condition therein contained 
for redemption on payment by 4, on demand 
by B, of the money then advanced, or which 
fhould thereafter be advanced, together with 
lawful intereſt. This indenture alſo contained 
a covenant, that 4 ſhould, immediately after 
the execution of it, cauſe the ſhip to be inſured, 
and pay the premium, &c. (%%. And it was 
alſo thereby agreed, that, until default in pay- 
ment ſhould be made, it ſhould be lawful for 
A to hold the ſhip, and take the profits for his 
own uſe and benefit, It appeared alſo, that 
the grand bill of fale was delivered to B, on the 
execution of the deed. Inſurance was after- 
wards made by 4 on the ſhip, and a memoran- 
dum made on the back of the policy, and ſign- 
ed by all the under-writers, that the ſhip, hav- 
ing been ſold to B, the inſurers of the policy 
did thereby conſent and agree, that he ſhould 
be entitled to the inſurance, the ſhip having, 
become his property. A having become a 
bankrupt, a queſtion aroſe between his aſſignees 
and B, which of them ſhould be intitled to- 
this property. And, on the behalf of the aſſig- 
nees, it was contended, that this was a fraudu- 
lent conveyance, within the ſtatute of the 13th 
Elizabeth ; and one ground urged to ſupport 
tz) As to this, vid. 2 Durnf. and Eaſt's Term Rep. 594, 595. 
that 
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that propoſition was, that the conveyance wis 
made for the purpoſe of ſecuring not only the 
money which was then advanced, but alſo all 
ſubſequent ſums which might be advanced; 
and that it was in the power of the mortgagee, 
under this ſecurity, to continue the poſſeſſion, 
and his dealing with the mortgagor down to 
the time of the bankruptcy. This therefore. 
had a neceſſary tendency to give a credit, and 
to defraud creditors who relied on the flouriſh - 
ing appearance of the trader; and an attempt 
was made to take this caſe out of the general 


principle, reſpecting the delivery of things at 


fea; upon the ground, that the delivery of the 
bill of ſale would only be conſidered as a ſym- 
bolical delivery of the ſhip, where it was ſo in- 
tended ; but that, in this caſe, it could not 
amount to a delivery of the ſhip itſelf, becauſe 
ſuch an implication. was expreſsly rebutted by 
the terms of the contract, the plaintiff not be- 
ing entitled to the poſſeſſion, till after the mort- 
gagor had refuſed to pay the mortgage money: 
but it was held, that a delivery of the grand bill 
of ſale was a ſufficient transfer of the property 
to B. 


It is obſervable upon this caſe, that the queſ- 
tion aroſe between the conditional vendee and 
the 


THING MORTGAGED, &c. 49 


the aſſignees of the vendor under a ſtatute of 
bankruptcy, who, as we ſhall ſee hereafter, are 
bound by the ſame equity as affects the bank- 
rupt himſelf; but I apprehend the the caſe 
would have been the ſame, had the diſpute 
ariſen between ſuch vendee and a judgment 
creditor, .or any other claimant. 


And this point was utimately ſettled in the 
caſe of Bamford und Baron (z). There goods 
were aſſigned by the owner to two perſons for 
the benefit of ſuch.of his creditors as would 
ſign a deed of compromiſe by a certain time; 
notice whereof had been publiſhed in the coun- 
ty papers. And it was agreed, that the owner 
ſhould continue in poſſeſſion for a given time, 
he accounting for the profits in the mean time 
to the truſtees. He accordingly continued in 
the viſible poſſeſſion of the goods after the aſ- 
ſignment; and the ſame were taken in execu- 
tion at the ſuit of a creditor; and the queſtion 
was, whether this conveyance was fraudulent, 
under the. circumſtances, by virtue of the ſta- 


tute of the 13th Elix. c. 5. and conſequently 
void, 


(z) Bamford v. Baron, 2 Durnf. and Eaſt's Term Rep. 
$94. Note, et wid. tx 4, Quincy, 1 Atk. 477. 
7 E | And 
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And the opinion of all the judges was taken / a/, 
and they were unanimoufly of opinion, that it 
was; and they laid down the following as a 
general principle, viz. that unleſs poſſeſſion ac- 
companied and followed the deed, it was frau- 


dulent and void. That if there were nothing 


but the abſolute conveyance without the poſ- 
ſeſſion, that, in point of law, was fraudulent ; 
not only evidence of fraud, but ſuch a circum- 
ſtance as per /e made the tranſaction fraudu- 
lent ; but, although the vendor continued in 
the poſſeſſion, it was not fraudulent, if the want 
of immediate poſſeſſion were conſiſtent with the 


deed. As in the caſes of Bucknal and Roi/- 


ion, Cadogan and Kennet, and Haſlington and 
Gill(b). 


As to the inſtances, in which the nature of 
the tranſaction has been permitted to be made 


out by parol evidence, they are more rare, but 


ſtand nevertheleſs. upon authority not leſs re- 
ſpeQtable. 


ThefirftinſtanceThave met with is, a reſolution 
in the caſe of Cole and Davies (c); that if goods 


(a) bid. (3) Supra. 44, 5. 
(c) Cole. v. Davies, 1 L. Raym. 724. 
belonging 


— „ wan AY hk — 
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belonging to 4, were ſeized upon a, fer! factias, 
and ſold to B, bona fide upon valuable con- 
ſideration, though B permitted A4 to have the 
goods in his poſſeſſion, upon condition that A 
ſhould pay to B the money, as he ſhould raiſe 
it by fale of the goods; this would not make 
the execution fraudulent. 


And whete a tenant, having changed his trade, 
from that of a victualler to the trade of an inn- 
keeper, and, having occaſion for more furniture, 
borrowed money of his landlord, to buy goods 
to furniſh his houſe; and for ſecurity of the 
money made a fale of the goods to his landlord, 
but kept the poſſeſſion of them : 1t was held by 
Holt, Chief Juſtice /d), that, although, if theſe 
goods had been affigned to any other creditor, 
the keeping the poſſeſſion of them had made 
the bill of ſale fraudulent as to the other credi- 
tors; yet, ſince ſuch was the original agreement, 
and that honeſtly and really made for ſecuring 
the money of the landlord, which he had lent 


to the tenant for this purpoſe, the agreement 
was good and honeſt. 


If perſonal things be fixed to the freehold, 
they will be conſidered in law as part of it, 
while they continue in that ſtate. 


(4) Meggott v. Mills, L. Raym. 286. 
E 2 Thus, 
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Thus, where a brewer having borrowed mo- 
ney, as a ſecurity, conveyed and aſſigned his 
dwelling - houſe, and brew - houſe, and all the 
copper and utenſils in' trade belonging thereto, 
by way of mortgage, ſubje& to redemption, and 
-afterwards continued in poſſeſſion (e); it was 
held, on a queſtion between the firſt mortgagee, 
and the ſubſequent mortgagees and creditors, 
as to the validity of the firſt mortgage, which 
was diſputed upon the ground of its being 
fraudulent, by reaſon of the poſſeſſion being re- 
tained/ by the mortgagor ; that the firſt mort - 
gagee had a lien upon the utenfils fixed, no 
perſon having a title to remove them until the 
mortgage was ſatisfied. And it was compared 
to trees on lands leaſed, which neither the leſſor 
nor any other can cut down during the term 
leaſed ; becauſe they are conſidered as part of 
the leaſe not excepted thereout. And if it were 
otherwiſe, great inconvenience would follow ; 
as the leſſor of a brewhouſe, or of any manufac- 
tory, with his own fixtures, would be liable to 
be ſtripped of them, to ſatisfy the debts of the 
leſſee. 5 p 


We come now to the conſideration of the 
ſtatute of the 21ſt James the Firſt . 


(e) Ryall v. Rowles, 1 Atk. 1 Vez. 348. et wid. ex parte, 
Quincy, 1 Atk. 477. (/) 21 Jac. c. 19. 
That 
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That ſtatute, ſection eleven, the preamble of 
which ſection is by miſtake connected with the 
latter part of ſection ten, and is in theſe words: 
« for that it often falls out that many perſons, 
« before they become bankrupts, do convey 
« their goods to other men upon good con- 
« ſideration, yet ſtill do keep the ſame, and 
c are reputed the owners thereof, and diſpoſe of 
« the ſame as their own (g) ; it is enacted that, 
« if at any time thereafter, any perſon or per- 
&© ſons ſhall become bankrupt, and at ſuch time 
* as they ſhall ſo become bankrupt, ſhall by 
c confent and permiſſion of the true owner and 
« proprietary, have in their poſſeſſion, order, 
and diſpoſition, any goods or chattels, where- 
« of they ſhall be reputed owners, and take 
upon them the fale, alteration, and diſpoſi- 
tion, as owners ; that, in every ſuch caſe, the 
ſaid commiſſioners, or the greater part of 
them, ſhall have power to ſell and diſpoſe of 
the ſame, to and for the benefit of the credi- 
* tors, which ſhall ſeek relief by the ſaid com- 


“ miſſion, as fully as any other eſtate of the 
« bankrupt.” 


g) Va. Weſt v. Skip, 1 Vez. 240, 244. Several caſes 
out of this ſtat, 


E 3 Upon 
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Upon this clauſe ſeveral queſtions have 


ariſen, 


Firſt, whether it applies to conditional con- 
veyances. 


Secondly, on the extent of this clauſe, as to 
the nature of the things therein compriſed. 


With regard to the firſt queſtion, it has 
been decided (//, that this ſtatute comprehends 
mortgages, or conditional diſpoſitions or con- 
veyances of goods and chattels, and that upon 
the following principles, applicable to the con- 
ſtruction of this ſtatute. Firſt, the aim and 
intent of the legiſlature was, that an equal 
diſtribution of the effects of the bankrupt 
among his creditors, ſhould be obtained as far 
as poſſible, Secondly, that to attain that end, 
the acts of parliament ſhould be conſtrued be- 
neficially for the general creditors under the 
commiſſion; therefore it is, in an unuſual 
manner different from moſt acts of parliament, 
enacted, that all theſe ſtatutes and laws ſhall 
be largely and beneficially conſtrued for the 


creditors in general, under the commiſſion, 
Vid. Ryall v. Rowles, 1 Vez. 348. Supra. 52. 
Thirdly, 
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Thirdly, it appears the general view and intent 
of the proviſion now under conſideration, was 
to prevent traders from gaining a delufire cre- 
dit, by a falſe appearance of ſubſtance, to 
miſlead thoſe who would deal with them. 
Fourthly, the legiſlature. judged they might 
do this, by ſubjecting all the goods of the 
bankrupt, though conveyed. to others, to the 
general creditors under the commiſſion; be- 
cauſe, where the vendee or aſſignee leaves ſuch 
goods in poſſeſſion of the bankrupt, as owner, 
he confides as much in the general credit of 
the bankrupt as that creditor, who has only 
taken his bond or note; it is in ſuch caſe put 
in the power of the bankrupt, to ſell the goods 
the next day; and the former aſſignee could | 
only have a perſonal remedy againſt, the bank - 
rupt. All theſe grounds hold in caſe of a 
mortgage, as well as that of an abſolute fale ; 
and a contrary conſtruction would overturn 
this part of the ſtatute, and reftrain it to ab- 
ſolute ſales; traders then, inſtead of abſolute 
ſales, would make ſuch mortgages, and there 
would be greater opportunity, for traders might 
mortgage over and over again. 


The principal thing which cauſed a doubt, 
as to the applicability of this ſtatute to the 
E 4 caſes 


W 
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caſes of conditional ſales, aroſe from the words 


in the clauſe, «© by conſent of the true owner 
or proprietor ;”” but it has been held, that they 
are put in oppoſition to a falſe or ſeeming 
ownerſhip, and that, therefore, a mortgagee, 
who, we have ſeen, is in truth the owner of the 
property at law, though ſubje& to redemption, 
may be faid to be the true owner and pro- 


prietor. 


Secondly, as to the extent of this clauſe, 


in reſpect of the nature of the things therein 
compriſed. | | | 


In this view of the ſtatute ſome doubt was 
entertained, whether choſes in action were 
included under the words goods and chat - 
tels.“ 


This doubt was grounded on the legal notion 
in reſpect of things in action, that they were 
not grantable as things in poſſeſſion; but this 
reaſoning is now exploded, and a bond debt is 
now clearly held to be a chattel, although ſome 
doubt was formerly made as to this, for, that 
in a grant of all goods and chattels, a bond 
debt would not paſs; but the cauſe of that 
was, not becauſe a bond was not in its nature 

a chattel, 
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a chattel, but becauſe the queſtion aroſe on a 
grant or aſſignment, or bargain and ſale, theſe 
not being ſuch goods and chattels as would 
paſs by ſuch aſſignment or conveyance : but 
this reaſoning does not extend to an act of 
parliament, which may paſs any thing; and, 
accordingly, it is held that, in an a& of par- 
lament, goods and chattels take in things in 
action. And, if goods and chattels compre- 
hend things in action on the conſtruction of 
any act of parliament, it ought in this; for, 
otherwiſe, the owner might aſſign without no- 
tice to others, and ſo have the order and diſ- 
poſition within the meaning of the clauſe now 
in diſcuſſion, and yet eſcape out of the pur- 
view of it. And ſuch conſtruction is not only 
inforced by the firſt clauſe of this ſtatute, 
which directs, that the moſt beneficial con- 
ſtruction for creditors under the commiſſion 
ſhould be made; - but ſtrongly warranted by 
the clauſe immediately preceding, relating to 
bankrupts, who by fraud make themſelves ac- 
countants to the king, to defeat their private 
creditors, in which goods, chattels, debts, and 
other eſtate of the bankrupt, are expreſsly 
mentioned ; and which plainly ſhews, that the 
words, goods and chattels, as uſed in this act, 
take 
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take in all kinds of property of the bankrupt, 
whether in poſſeſſion or action only. 


And it 1s material here to obſerve, that there 
is a ſtriking diſtinction between the plan of 
the ſtatute of the 13th of Elix. and the plan 
of this ſtatute of the 19th of Jac. I. there 
being an expreſs proviſo in the former, that 
it ſhall not invalidate any tranſaction which 
is for a good conſideration and bona fide ; 
but the latter, ſuppoſing the conveyance to be 
on good conſideration, and the party to be an 
honeſt creditor or mortgagee, yet not giving 
| him any preference to other creditors, becauſe 
[ he has not given notice to the creditors, by 
= having that delivery made to which he was 
| intitled. In ſuch caſe, therefore, the reputed g 
ownerſhip he thereby gives to the bankrupt, 
is made, by this ſtatute, the real ownerſhip 
| in him (the bankrupt) for the benefit of his 
| creditors; in which reſpect the ſtatute ope- 
| rates in the ſame manner as the regiſtering 
acts, whereby the perſon omitting to regiſter, 
loſes the benefit of the conveyance by not giving 
| notice, ariſing from his own plain neglect. 
| - The vendee, whether abſolute. or conditional, 
| : 3s not, under the ſtatute of James, to -ſuffer 
| | the 
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the vendor, who has made the conveyance, to 
continue in the poſſeſſion there deſcribed; which 
direction in this act of parliament is as neceſſary 
to be followed as the directions in caſes of tho 
regiſtering acts. And accordingly Lord Cow- 
per, (i) in delivering his judgment in the cafe 
of Bucknal and Roifton, obſerved, that, in 
the caſe of a bankrupt, ſuch keeping poſſeſſion 
after a fale, as was then in queſtion and held 
valid, would have made the ſale void againſt 
creditors. Which diſtinction was affirmed by 
the judges and chancellor in the cafe of Rall 
and Rowles. (k) 


J come now to the ſecond ſubject under the 
preſent head of enquiry, viz. the applica- 
bility of the caſes, and reaſoning upon the 
retaining poſſeſſion of perſonal things after a 
conditional ſale, to the inſtance of poſſeſſion 
retained of the title-deeds after a like ſale of 
real things. | 


And, in reſpe& to this queſtion, it is ma- 
terial to obſerve, in the firſt place, that the 
ſtatute of the 27th Eliz. c. 4. conſiſts of a 
variety of clauſes directed to different pur- 
poles, of which the firſt clauſe only is material 


(i) Supra, 44. 00 Supra. 52. 
| to 
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to the point in diſcuſſion. This clauſe pro- 

vides, © that every conveyance, charge, in- 
cumbrance, and limitation, of uſe or uſes of, 
in, or out of any lands, tenements, or here- 
ditaments, made to defraud any purchaſer of 
the ſame, in fee, in tail, for life, or years, 
ſhall, as againſt ſuch purchaſer only, and every 
other perſon lawfully claiming from, by, or 
under him, be utterly void, the ſaid purchaſer 
having obtained the ſame for money, or ſome 
other good conſideration.” | 


This clauſe, in the frame of it, ſubſtantially 
purſues the firſt clauſe in the ſtatute of the 


13th Eliz. c. 5, only ordaining and enacting, 


that conveyances, made for fraudulent pur- 
poſes, ſhall be void in reſpect of third perſons, 
without pointing out any particular circum- 
ſtances, which ſhall be deemed fraudulent. 
Therefore, under this ſtatute, as under the 
other, the queſtion of what ſhall be fraudulent 
or not, within this clauſe, 1s left to conſtruction 
of law upon the facts. 


By conſtruction of law on the 13th of Elix. 
we have ſeen, that the retaining poſſeſſion of 
perſonal things, contrary to the import of a 
written contract, by which the intereſt therein 

N 2 


— 
J 
Py 
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is parted with, abſolutely or conditionally, is 
fraudulent Why? — Becauſe, the ſubſiſting 
contract and the appearance are at variance 
the greateſt badge of ownerſhip, the poſſeſſion, 
being there where the ſubſtance 1s not to be 
found. The retaining of title-deeds, after a 
conditional fale or mortgage of the eſtates to 
which they relate, has the ſame effect. 


The title-deeds are as to real things, what 
the poſſeſſion is as to perſonal things; and no 
man can, by the utmoit prudence, defend 
himſelf from impoſition in real contracts, un- 
leſs he 1s ſecure in taking the title deeds; then 
the miſchief aſſimilates; ſo by analogy ought 
the legal concluſion. We are to recollect, 
that, in the caſes of perſonal property, the 
foundation upon which the prior contract is 
void, is not upon the ground that, as between 
the parties, delivery of poſſeſſion is of the eſſence 
of the contract; if that were the ground, the 
principle would not apply to real eſtates, becauſe 
the contract reſpecting them is generally effec- 
tuated by the operation of the ſtatute of uſes, 
which changes the ownerſhip by a transfer of the 
poſſeſſion in law, without any actual change 
of poſſeſſion; but the principle being indepen- 
dant of the form of contracting, and applying 

merely 


ariſing upon a leaſe, contains ſome obſerva- 
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merely to the effect of a contract on third 
perſons, where this circumſtance is neglected 
or omitted, it is ſimply a queſtion, as to the 
avoidance of a contract formal and valid, as 
between the parties, though vicious and frau- 
dulent as to third perſons. 


The caſe of Mone and Grubham, (1) though 


tions of Sir Edw. Coke, which appear, to me, 
to go a great way in ſupport of the propoſt- 
tion, that to ſuffer deeds to be retained in ſuch 
caſes is fraudulent, 


In that caſe one had made a gift of all goods 
and chattles, real and perſonal, remaining and 
being about his capital meſſuage, or elſewhere, 
within the realm of England; and a leaſe for 
a year (part of the grantor's property) having 
been held to paſs by theſe words, it was then 
moved, that notwithſtanding this gift ſo made, 
yet the owner ſtill continued the poſſeſſion, 
and ſo it was fraudulent. And, as to this, 
Coke ſaid, if a man do mortgage his land, and 
yet {till continues his poſſeſſion, no diſſeiſin is 
wrought by this; if it were an abſolute con- 


(1) Stone v. Grubham. 2. Bulſt. 225. 


* 


veyance, 
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veyance, and a continuance in poſſeſſion after- 
wards, this ſhould be adjudged, in law, to be 
fraudulent, for this hath the face of fraud; 
but otherwiſe it is, as it is here, in this caſe, 
where the conveyance was only conditional, as 
upon payment of money, there the intereſt 
does not paſs abſolutely, but upon a future 
condition ; for the gift was before upon con- 
dition of the payment of ſuch a ſum by the 
owner. As to the fraud, dolo/us verſutur in 
univerſalibus; but when the conveyance is 
conditional, continuance in poſſeſſion after this 
ſhall not, in the judgment of the law, be faid 
to be fraudulent, and this is very clear ; and 
the whole court agreed therein. It was then 
demanded (by reaſon of an objection made) 
in whoſe cuſtody the leaſe was, after the gift? It 
was anſwered, and ſo proved, that the ſame was 
always after in the cuſtody of him to whom the 
gift was made: Cox Ek. If the ſame had ofter- 
wards continued in the cuſtody of him who 
made the gift, it would have been clearly 
Fraudulent. | 


It is remarkable, upon this caſe, that Coke, 
when ſpeaking upon ſuch circumſtances as are 
fraudulent in the above caſes, makes his obſer- 
vations, indiſcriminately, upon a mortgage of 

EY | land, 
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©3Y and a mortgage of a leaſe; and as his 
obſervations upon an abſolute or conditional 


ſale of lands are applicable to a leaſe, ſo ſeem 


his obſervations upon retaining a leaſe, after a 
mortgage, to be, to the retaining the title- 
deeds to freehold lands after a fale. A term 
for years is held by a leaſe, a fee fimple is held 
by the title-deeds. The poſſeſſion of the deeds 
is, in both caſes, the evidence of the title. 
The /uffering the retention of the title-deeds 
in both caſes, when the ownerſhip 1s incum- 
bered or charged, enables the hanging out 
falſe colours; it, therefore, is fraudulent in 
reſpe& of thoſe who are drawn in by falſe ap- 
pearances. | 


But there is one ſtriking diſtinction between 
the caſe of goods, and that of title-deeds, left 
in poſſeſſion of the owner, after an abſolute or 
conditional fale ; ariſing from the circumſtance, 
that in the former cafe ſuch poſſeſſion can 
never be retained, but with the knowledge of 
the vendee; whereas in the latter caſe many 
inſtances may occur, in which there may be 
every reaſon for the vendee to preſume, that 
the title-deeds were not in the poſſeſſion of the 
vendor. This circumſtance will neceſſarily in- 
duce an exception of all ſuch caſes (amongſt 

1 others) 


\ 
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others) in which the perſon from whom an eſtate 
moves is to be preſumed, from the nature of 
his intereſt, not to poſſeſs the title-deeds to the 
eſtate out of which his intereſt ariſes. 


Therefore, if the mortgage be of a reverſion, 
there is no reaſon to poſtpone the mortgage 
upon the mere abſtract fact of his not having 
required or procured the title-deeds and writ- 
ings; becauſe in ſuch cafes, the title-deeds 
and writings do not properly belong to the 
reverſioner, nor has he, generally ſpeaking, any 
means by which he can procure them, if re- 
fuſed by the tenant for life, or poſſeſſor of the 
particular eſtate, 


This queſtion was agitated in equity, before 
Lord Thurlow, in the caſe of Tourle againſt 
| Rand, which was as follows(n)., E being, as ſup- 
poſed, entitled under the will of his father to 
a remainder in fee (but in fa& only to a re- 
mainder in tail expectant on the death of his 
mother) in certain freehold eſtates, conveyed 
his reverſion and remainder, expectant on the 
death of his mother, to 4 in fee, by way of 
mortgage. At the time of making the mort- 
gage, the deeds and writings were in the hands 


) Tourle v. Rand, 2 Brown Rep. Chan. 650. 
F of 
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of a collateral relation, but A's attorney was 
informed by the mortgagor, that they were in 
the poſſeſſion of the mother, who would not 
conſent to part with them, ſhe being then in 
poſſeſſion - of the eſtate as tenant for life, 
which ſhe continued until the time of her 
death. Immediately after her deceaſe, 4's at- 
torney applied to N, for the poſſeſſion of the 
title-deeds, to which R's general anſwer was, 
that he would ſend them in a day or two, or 
to that effect. Shortly afterwards, N, being 

then tenant in tail in poſſeſſion (but ſuppoſing 
himſelf tenant in fee of the above eſtate, and 
being alſo poſſeſſed of a leaſehold eſtate) mort - 
gaged both eſtates to T7. At the time when 
the latter mortgage was made, all the title- 
deeds, relating to the eſtates, were delivered 
to T's attorney, and continued in 's poffeſ- 
fion. Some time afterwards T' filed his bill 
to forecloſe the mortgaged premiſes, and among 
other things, charged that 4 ought not to 
have permitted the title-deeds and writings to 
have remained in the hands of R, that he left 
them in his hands for the purpoſe of enabling 
him to raiſe more money on the ſecurity of the 
premiſes, and that the ſame was a fraud on 7, 
and that therefore 4 ought to be compelled to 


redeem 7”s mortgage, or ought to be debarred 
of 
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of any intereſt, which he might have in the 
premiſes, till T's mortgage ſhould be ſatisfied 
It was contended on the part of T, that, where 
a prior mortgagee leaves the title-deeds in the 
poſſeſſion of the mortgagor, it is a fraud upon 
the ſecond mortgagee, as he is induced, by 
the title appearing on the deeds, to lend his 
money ; that the ſecond mortgagee therefore 
having the deeds ſhould be preferred. But 
Lord Thurlow, Chan. ſaid, that he did not 
conceive that a firſt mortgagee, not taking the 
deeds, was alone ſufficient to poſtpone him 
if it were ſo, there could be no ſuch thing as 
a mortgage of a reverſion. In that caſe, the 
deeds being in the hands of tenant for life, is 
not ſufficient to turn him round. The firſt 
caſes where the prior mortgage was poſtponed, 
were caſes of fraud, then the ſame was done 
in caſes of groſs negligence. Here was no 
laches ; the mortgagee could not compel the 
tenant for life to give up the deeds: though a 
dowreſs, upon a confirmation of her title, 
might be compelled, the tenant for life could 
not, although, after her deceaſe, he might have 
filed a bill. But that was not ſufficient to 
charge the mortgagee. 


| The reaſoning of Lord Thurloce on this caſe, 
appears to me to be equally applicable to any 
F 2 objec- 
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objection to a mortgage ſo circumſtanced, 


founded upon the ſtatute, the _—_ of which 
we are now diſcufling. 


I have not met with any caſe (o), in which 
the abſtract queſtion, whether the circum- 
ſtance of ſuffering the mortgagor to retain the 
title-deeds 1s fraudulent under the ſtatute of 
the 27th Eliz. has been agitated either in a 
court of law, or a court of equity ; but in the 
caſe of Goodtitle againſt Morgan, Mr. Juſtice 
Buller conſiders it © as an eſtabliſhed rule, in 
a court of equity, that a ſecond mortgagee 
who has the title-deeds, without notice of any 
prior incumbrance, ſhall be preferred ; becauſe, 
if a mortgagee lends money upon mortgage, 
without taking the title-deeds, he enables the 
mortgagor to commit a fraud. If this has be- 
come a rule of property in a court of equity 
(fays the learned Judge) it ought to be adopted 
m a court of law.” 


But unleſs the propofition, that ſuffering the 
title-deeds to be retained by a mortgagor, 
where he has ſuch an eſtate as entitles him to 
hold them, is fraudulent, can be ſupported 
upon the principle that it is ſo at law, on the 


(e) Vid. 1 Durnf. and Eaſt's Term Rep. 755. 
| fair 
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fair conſtruction of the 27th Eliz. it appears, 
not to be tenable upon the ground of trans- 
ferring the notions of courts of equity on that 
ſubject to courts of law; becauſe, all the caſes 
upon that ſubject, which 1 have yet been able 
to meet with in courts of equity, ſeem, to me, 
to ſtand upon other ground, namely, that of 
fraud, expreſs or implied, which has brought 
them within the peculiar juriſdiction of thoſe 
courts. They bave been either caſes of com- 
bination; as, if a man makes a mortgage, and 
afterwards mortgages the ſame eſtate to ano- 
ther, and the firſt mortgagee is in a combina- 
tion to induce the ſecond mortgagee to lend 
his money; or they have been caſes of impo- 
ſition; as, where a firſt mortgagee has ſtood 
by and ſeen another lending money on the ſame 
eſtate, without giving him notice of his firſt 
mortgage.—Theſe are caſes of fraud, which 
will indiſputably occafion the parties engaged 
therein, to loſe their priority in equity; but 
thoſe courts appear not to have gone, as yet, 
any farther, 


But, althoug h the caſes hitherto decided in 
equity, appear to me not -to warrant the poſi- 
tion in, the extent put by Mr. Juſtice Buller, 
in the laſt-mentioned caſe, yet, ſeveral of them 


3 go 
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go far enough to ſhew, that courts of equity 
have thrown the onus on the negleAtul perſon, 
and obliged him to account for his not having 
the poſſeſſion of the deeds; and to diſcharge 
himſelf from the imputation of fraud from that 
circumſtance. In the caſe of Head and Eger- 
ton (D), Ky made a mortgage of lands to H, 
who, placing a great confidence in him, lent 
the money, taking his word that he would 
deliver him the title-deeds, the mortgage be- 
ing executed in London, and he pretending 
the title-deeds were in the country. After- 
wards & borrowed 2000l. of E, on a mortgage 
of the fame lands, at the ſame time producing 
and delivering to him all his title-deeds, which 
were peruſed, and approved by his counſel. 
Then H exhibited a bill to fore-cloſe E, and 
to compel him to diſcover the title-deeds re- 
lating to the premiſes, and to have them de- 
livered up to him, inſiſting upon them, ag 
owner of the land. E pleaded the mortgage 
made to him, and that he had no notice of the 
prior mortgage to IH, and inſiſted, that the 
court ought not to aid 77, and take the title- 
deeds from him, without ordering him to be 
paid his mortgage money; and ſo it was de- 


% Head v, Egerton, 3 P. Will. 280. 
creed 
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creed by the Chancellor. Now, although in 
in this caſe, H had been, in ſome meaſure, 
acceſſary in drawing in E to lend his money, 
by permitting S, the mortgagor, to keep the 
title-deeds in his poſſeſſion, the delivery of 
which I ought to have inſiſted upon when he 
took the mortgage, yet, it clearly appeared, 
that the deeds were not retained fraudulently ; 
for there was a cauſe aſſigned, namely, that 
they were then in the country, and the mort- 
| gagor ſtipulated that they ſhould be de- 
livered. 


Again, in the caſe of Peter and Haag (9), 
where 4 being aſſignee of the mortgage of a 
leaſehold eſtate belonging to G, and having 
the leaſe in his cuſtody, G afterwards propoſed 
to borrow a further ſum of B, on a mortgage 
of part of the ſame eſtate ; and the attorney 
for B deſiring to ſee the original leaſe, G told 
him, that he had it not by him, but, that 
his lawyer kept all his writings for him, as not 
thinking it ſafe to keep them in his own houſe, 
where all ſorts of company reſorted, Then G 
applied to A, telling him, that he was about 
agreeing with a perſon for re- building part of 


7) Peter v. Ruſſell, 1 Eq. Ca. Abr. 321. Gilb. Eq. Rep. 


122. 2 Vern. 276. 
F 4 the 


$ 
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the premiſes, at ſo much a foot ſquare, which 
would better his ſecurity, and defired him to 
let him have the original leaſe, that he might 
ſee the dimenſions of the houſe: A would not 
truſt G with the leaſe in his own power, but 
went home with him, and, after he had been 
there ſome time, G ſent for B and his attor- 
ney, telling them, he had now the original 
teaſe, which they might ſee; and upon their 
coming to his houſe, G went into the room 


where A was, and deſired him to let him have 


the leaſe, to ſhew the perſon he had men- 
tioned, for that he was now in the houſe, 
Accordingly, A let him have the leaie, which 
he carried to B, who, being ſatisfied there- 
with, lent him the money, and took a mort- 
gage of part of the premiſes, inſiſting at the 
fame time to have the principal leaſe delivered 
to him. But G urging, that it concerned 
much more than what B had in mortgage, 
ſaid, he could not part with it. B permitted 
him to keep it, and he, thereupon, in an 
hour's time, delivered it again'to 4, without 


acquainting him with what he had done; and 


A {wore expreſsly, in his anſwer, that he had 
no notice of this tranſaction, or of B's mort- 
gage. Afterwards B lent G a farther ſum of 
money, and he prevailed on A to let him have 
| O the 
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the leaſe a ſecond time; but 4 did not know 
the occaſion for it. Then G failed, and 4 
brought his ejectment and recovered 5 after 
which, a bill was filed by B to have 4's mort- 
gage poſtponed, upon the ground, that it was 
a manifeſt fraud in G, and that 4 was privy to 
it. But this was denied, becauſe there was no 
manner of proof, that 4 knew any thing of 
B's lending this money, and if there had, yet 
B appeared guilty of ſo much a grofler neglect, 
that he ought not to prevail; for A intruſted 
with his original leaſe but for a very little 
while; but B took his word, that he could 
not part with it, and left it wholly in his 
power to go on 1n defrauding whom elfe he 
choſe : Beſides, it appeared, that A was im- 
poſed upon by G ; for he parted with the leaſe 
only to better his own ſecurity, and had the 
moſt ſpectous pretence that could be for it; 
and, therefore, it could not, without manifeſt 
proof, be objected to him, that he let G have 
his leaſe to ſhew B, or with a deſign to draw 
in B to lend his money, 


But although a court of equity has not au- 
thority, on the ground of its own peculiar 
Juriſdiction, to poſtpone a mortgagee on the 
mere fact of the mortgagee's accepting the 

- mort» 
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mortgage, without calling for the title-deeds, 
or being ſatisfied with a reaſonable excuſe for 
their non- production, where all other circum» 
ſtances ſtand indifferent, and the legal eſtate 
is veſted in ſuch mortgagee by force of the 
inſtrument of conveyance ; becauſe, in ſuch 
caſe, there wants equitable facts, on which 
ſuch court may found a juriſdiction, without 
the exiſtence of which circumſtannces, the 
legal maxim that æquitas ſequitur legem pre- 
dominates, yet wherever the claimants ſtand 
upon equitable foundations only, there the bare 
circumſtances of the one claimant having neg- 
lected to take in the title-deeds, and of the 
ether having uſed that precaution, and poſſeſ- 
fing them, are ſufficient to give him a ſuperior 
equity, by reaſon of his ſpecific lien, all other 
things being equal ; which ſhews, that, in the 
former cafe, courts of equity have withheld 
their arm, not becauſe the principles upon 
which they act, having juriſdiction, would not 
go all the length required, but becauſe they 
were deficient in point of juriſdiction; the ab- 
ſtract fact of the mortgagee not taking the 
title degds, not furniſhing ground to impute 
to him fraud, deceit, or ſuch groſs negligence, 
as furniſhes an inference of fraud, in the abſence 
of which ſuch courts are incapable of acting, 
The 
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The caſe of Stanhope and the Earl of Ver- 
ney, before Lord Northing/on in chan. July 
27, 1761, appears to me to warrant the above 
obſervations (>). The caſe there was, that & 
being ſeized in fee of certain eſtates, ſubject 
to an outſtanding term of years in R and E, 
by indenture of leaſe and releaſe, dated the 4th 
and 5th days of June 1732, conveyed them to 
D and her heirs, for ſecuring the payment of 
1000l. and intereſt, and covenanted to pro- 
duce the deeds reſpecting the term for years. 
Afterwards R and E aſſigned the term to other 
truſtees, in truſt for &, his heirs and aſſigns; 
and then 5, by indenture, dated the 19th of 
December, 1732, conveyed the ſame eſtates 
to N, by way of mortgage, for ſecuring to her 
3000l. and intereſt, with a declaration that 
the truſtees of the term ſhould ſtand poſſeſſed 
of the term in truſt for her, and the deeds 
reſpecting it were delivered to her, and neither 
ſhe nor the truſtees had notice of the mortgage 
to D. Afterwards D brought an ejectment; 
E, who claimed under M, defended it, and 
ſet up the term with a declaration of the truſt 
of it in favour of N; upon this, D brought 
ker bill in equity. The queſtion was, which 


| | 
(r) Stanhope v. Verney. vid. Co. Lit, laſt edit. 293. 6. 
in note. | 


ſhowd 
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ſhould be preferred? D, who had the firſt 
declaration of the truſt of the term, or V, who 
had the /ub/equent declaration of the truſt, 
but had the cuſtody of the deed. Lord Nor- 
' thington held, that a declaration of truſt in 
favour of an incumbrancer, was tantamount to 
an actual aſſignment, unleſs a ſub/equent in- 
cumbrancer, bona fide, and without notice, 
- procured an aſſignment ; and that the cuſtody 
of the deeds reſpecting the term, with a de- 
claration of the truſt of it, in favour of a ſecond 
incumbrancer, was equivalent (s) to an actual 
aſſignment; and therefore gave him an ad- 
vantage over the firſt incumbrancer, which 
equity would not take from him. 

Upon the whole, therefore, the queſtion 
ſeems ſtill open upon the conſtruction of the 
ſtatute of the 27th Elizabeth, whether, under 
that ſtatute, ſuffering the title-deeds to be 
retained, contrary to the import of the deed 
of/contract, . where the ſame cannot be ac- 
counted for on good grounds, is not frau- 
dulent as to purchaſers; and the procedure 
of courts of equity on caſes of that ſort ſeems 
favourable to this conſtruction againſt the title 
of the firſt mortgagee ſo circumſtanced, 


(-) That is in equity, 
CAP. 


bil od 


CAP. III. 


OF WHAT 1S NECESSARY TO CONSTITUTE A 
MORTGAGE OF LANDS, &c. 


S — 


- 


To conſtitute a valid mortgage, there muſt 
be a. mortgagor, who muſt be a perſon 
capable of granting, conveying, or aſſigning the 
land or thing mortgaged, and not diſabled by 
any legal or natural impediment. A mortgagee, 
who muſt be a perſon capable of a grant, con- 
veyance, or aſſignment to him, and not diſ- 
abled to receive the lands or things grantable 
or aſſignable : And a thing mortgaged, which 
muſt be granted or aſſigned in that order and 

manner which the law requires, | 
An aſſignment of rents and profits amounts 
to an equitable lien, and would entitle the 
| aſſignee 
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\ , 
aſſignee to come into equity, and inſiſt upon a 
mortgage. An aſſignment of a debt alone is 


- ſufficient for that purpoſe: (a) 


(a) Ex parte Wills. 1 Vez. jun. 262. 


[ 
\ 


CAP. 


CAP. IV. 


OF THE MORTGAGOR, 


As to the mortgagor, it may be obſerved, 
that whoever is diſabled by the common 
law to take land, is alſo diſabled to make a 
mortgage of it; and alſo many perſons, who 
have capacity to take lands, have no ability to 
mortgage them; as men attainted of treaſon, 
felony, or in a premunire, aliens born, ideots, 
madmen, men blind, deaf, and dumb, from 
their nativity, femmes coverts, infants, men 
under dureſſe, &c. for conveyances made by 
perſons under theſe diſabilities, may be avoided. 


But every perſon who has an eſtate in fee- 
fimple in lands, tenements, or hereditaments, 
whether the ſame be legal or equitable, not af- 
fected with any incapacities above alluded to, 

may 
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may be a mortgagor, and may pledge ſuch 
eſtate, to the utmoſt extent of that intereſt. 


And ſome perſons alſo, who have but a 
qualified intereſt in lands, tenements, or here- 
ditaments, may be mortgagors—as tenants in 
tail, for life, for long terms, or the like. 


And if tenant in tail mortgage lands, the 
court of chancery will ultimately compel him 
to ſuffer a recovery, that being neceſſarily inci- 
dental to his making a good title, 

| Ld 


But where the mortgagee brought his bill 


againſt the mortgagor(a) to compel him, as te- 


nant in tail, to make a good title by ſuffering a 
recovery, it was ſaid that the court of chancery 


would not point out what title the mortgagor 
ſhould make, but would decree him to make 


ſuch title to the mortgagee, as he was capable 
of doing; and accordingly, that court directed 
a good title to be made by the defendant to 
the plaintiff. | | 

And, in ſome inſtances, perſons who have no 
beneficial intereſt in lands mortgaged, may be- 


(a) Sutton v. Stone, 2 Atk. 101. 


come 
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come mortgagors, by virtue of a power or the 
like. 


And "0p who may be mortgagors, al- 
though they have no beneficial intereſt in the 


land, &c. mortgaged, ſome are inveſted with 
that capacity, by expreſs authority from thoſe 
through whom they derive ſuch power ; others 
receive that capacity, as involved in other ca- 
pacities of a more enlarged and efficient nature; 
and others, again, are clothed with that capa» 
city by inference of law or equity, reſulting 
from the evident intention, that ſuch capacity 
ſhould be annexed to the character of the per- 
ſon inveſted with ſuch power, the object for 
which ſuch intereſt was conferred, not being 
attainable without that power being implied. 


Truſtees, empowered expreſsly by virtue of 
ſettlements, deeds of truſt for diſcharging of 
debts, and the like, to raiſe money by mort- 


gage, fall under the firſt claſs of * laſt 
mentioned. 


Under the ſecond claſs of mortgagors, laſt 
alluded to, thoſe perſons are included, who are 
inveſted with the powers of ſale, for the purpoſe 
of raiſing money for payment of portions, debts, 
&c. For a power to fell for ſuch purpoſes, 

G implies 
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implies a power to mortgage, (b) which is a 
conditional ſale. 


The third claſs above-mentioned, compre- 


hends truſtees upon truſt to raiſe money out of 


the rents and profits of lands for meritorious 
purpoſes, or within a hmited time. Such per- 
ſons, when ſo intruſted, (c) unleſs there be 
words to reſtrain the meaning of the terms 
rents and prefits, and confine them to the re- 
ceipts of rents and profits as they accrue (d) 
(as if the truſt be expreſsly to pay debts and 
legacies or portions, out of the annual rents and 
profits) are, on an equitable conſtruction of the 
ſettlements by which they are conſtituted truſ- 
tees, conſidered by the liberal conſtruction of 
theſe words, (the land, and the profits of the 
land, being the ſame thing at law) (e) as in- 
veſted thereby with a power of raifing it by 
anticipation, as by ſelling, and conſequently 
mortgaging ; theſe being the only means by 
which the truſts, they were conſtituted to per- 


(5) 3 P. Will. 9. 
(c) Mills v. Banks, 3 P. Will. 1. 1 Chan. Ca. 176. 
Pre. Chan. 395, 396. | 
(4) An heir, as well as the children portiened, may 
inſiſt upon a ſale. 2 Vern. 421. Vid Okeden v. Okeden. 
1 Atk. 550. © 
(e) Co. Litt. 46. 
form, 


—_— 
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form, can be effectively fulfilled. T his; there- 
fore, is a conſtruction, made in order to effec- 
tuate, ſubſtantially, the end and intention of 
the parties, which intention ought always to 
guide us in expounding inſtruments conſtituting 
truſts. As in the caſe of a deviſe of lands to 
truſtees on truſt, out of the rents and profits to 
pay debts and legacies, which, in the caſe of a 
will, authoriſes the truſtees to ſell, () and conſe- 
quently to mortgage the land itſelf; or in the 
caſe of a truſt created to pay portions out o 

rents and profits of an eſtate at prefixed days, 
and within a period, during which the ſame 
cannot be raiſed out of the annual profits, (g), 
which alſo implies a power of ſale or mortgage 
within the intention of the truſt. A tryſtee, 
therefore, in either of theſe predicaments, may 
be a mortgagor ; for though the ſtrict and na- 
tural meaning of the word profits, as oppoſed - 
to land, 1s annual profits, yet, in a more en- 
| larged ſenſe, and in order to prevent an incon- 
venience, it is now taken in ſuch caſes to 
include every mode by which land may be 
made to yield profits, out of which money ſo 

charged upon it may be taken, and, conſe- 
quently, to include fale or mortgage. And 


Y) Lingon v. Foley. 2 Chan. Ca. 205, 1 Vern, 104. 
(gs) Backhouſe v. Middleton. 1 Chan. Ca. 173. 
G2 this 
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this conſtruction has prevailed ever fince the 


time when lord Somers preſided in chancery. 


Here two points obviouſly offer themſelves 
for our conſideration. 


Firſt, in what caſes money, charged on lands 
for ſuch purpoſes as thoſe to which we have 
above alluded, may be raiſed by mortgage. 


Secondly, at what time fuch money may be 
raiſed, 


Firſt, no expre/s mention need be made of a 
ſpecific time, to bring a caſe within this rule 
of conſtruction, as it is ſufficient if enough be 
ſaid to furniſh\ the court with a reaſonable 
ground, to ſuggeſt the period which muſt have 


been intended. 


Thus, in the caſe of Trafford and Aſhton, (h) 
the truſt of a term of 99 years, limited after an 
eſtate for life to huſband and wife in a ſettle- 
ment, was declared to be, that, if 5 the 
tenant tor life, ſhould die without iſſue male, 


() Trafford w. Aſhton. 1 P. Will. 415. Sir John Talbot 
v. Duke of Shrewſbury. Gilb. Rep. Eq. 89. Chan. Prec. 
394. Gibſon v. Montfort. 1 Vez. 485. Baines v. Dixon- 


1 Vez. 41. & ſee 1 Vez. 94. 
5 and 
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and ſhould leave one or more daughters, then, 
the truſtees ſhould, out of the rents and profits, 
raiſe 8000!. for the daughters of that marriage, 
as ſoon as conveniently might be, without limit- 
ing any expreſs time when the portions were 
payable. Huſband and wife were both dead, 
and one queſtion was, whether this 8000“. 
ſhould be raiſed otherwiſe than out of the 
yearly rents and profits. And, it was held, 
that it ſhould be raiſed by ſale or mortgage. 
And the principal reaſon was, becaufe the words 
profits of lands, eſpecially when to pay debts 
or portions, implied any profits that the land 
would yield either by ſelling or mortgaging. 
And it was faid, that here was a certain time 
named for payment of the portions, and that 
implied, though not expreſſed, viz. they were 
to be paid as /oon as conventently miglit be; 
now, that was preſently, for the daughter being 
twenty-one, at the death of tenant for life, and 
marriageable, it was then convenient. And it 
was decreed, that the portions ſhould be raiſed 


by ſale or mortgage, as ſhould be agreed by the 
maſter and the parties. 


And, although the authorities (7) on this 
head of equity, confine this implication of a 


(i) 1 Atk. 550, 2 P. Will. 669. 2 Vern. 72. 669. 
G 3 power 
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power to raiſe profits by anticipation on mort. 
cages, to caſes where ſome particular time is 


mentioned or alluded to (as in the laſt caſe) 


for the payment, at which period the profits, if 
taken as they ordinarily accrue, wilt not effect 
the purpoſes of the truſt; and certainly courts 


have laid great ſtreſs upon that circumſtance, 
as authoriſing them to enlarge the power of the 


truſtees; yet the principle, it ſeems to me, 
may be extended farther, viz. to all caſes where 
the intention of the parties and purpoſe to be 
effected, cannot be brought about within a rea- 
ſonable time, unleſs by ſuch anticipation. 


Thus, in the caſe of Stanhope and Thacker, 
(k) where lands were conveyed in ſettlement to 
truſtees and their heirs, to the uſe of A for 
life, then to B for life, remainder to C, their 
ſon, for 99 years, remainder to his intended 
wife for her jointure, remainder to the firſt and 
other ſons of the marriage in tail male ſucceſ- 
ſively, remainder to the daughter and daughters 
of that marriage, and the heirs of their bodies, 
till they ſhould, out of the rents, iſſues, and 
profits of the ſame premiſes, have raiſed and 
received the ſum of 3oool. with remainder over 
after the ſaid ſum raiſed. The court having 


. (#) Stanhope v. Thacker, Pre. Chan, 435˙ 
deter- 
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determined, that the limitation to the daugh- 
ters, was but a ſecurity till that money was 
raiſed, held that the 3oool. being to be raiſed 
out of the rents, ues, and profits, if the 
ordinary or annual rents and profits of the lands 
would not raiſe the money in a convenient time 
to anſwer the intent of the ſettlement, which 
was to provide portions for the daughters, the 
ſame might be decreed in a court of equity to 
be raiſed by a ſale or mortgage thereof, which 
were the extraordinary profits of the ſame lands; 
for, otherwiſe, if the daughters ſhould be con- 
fined to raiſe the 3ooo!. out of the annual rents 
and profits only, they would be eating out their 
portions, and might never have any ſum ade- 
quate to the proviſion intended for them. 


And a truſt created by will for payment of 
debts, (J) whether they be ſimple contract, or 
ſpecialty (for as to the truſt both are on a foot- 
ing, though there be no term created for that 
purpoſe) gives, in a court of equity, incident- 
ally, authority to make a mortgage or fale ; 
| becauſe, the eſtate, by virtue of ſuch deviſe, 
becomes a truſt, and ſuch court having juriſ- 


() Earl of Bath v. Bradford, 2 Vez. 587. Cook v. 
Parſons, Pre. Chan. 184. 


G 4 diction 
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diction to liquidate it, after liquidation can 
give intereſt for the debt. 


Then the debt, being a groſs ſum with the 
intereſt, becomes an incumbrance, and a mort- 
gage may be made to pay it off; and in ſuch 
caſe, the creditors, if not paid, can have no 
relief but by application to a court of equity, 
becauſe they can have no action againſt the 
heir, or againſt him and the deviſee; and then, 
when all or any of the creditors join in, or bring 
a bill for ſatisfaction of their debts, and to have 
a performance of the truſt by ſale or mortgage, 
from the moment the mortgage is made, that 
alſo it 1s clear, carries intereſt, 


And as the court of chancery will, upon bills 
brought by creditors, decree money to be raiſed 
by mortgage or fale, ſo they will ſupport truſ- 
tees, who mortgage without ſuch decree firſt 
had, if it be fairly done; for the truſtees need 
not wait for a decree of the court, which, if it 
were neceſſary, would oblige every perſon to 
come there, but they may do it without : And 
this is plain, if we conſider the nature of a de- 
cree of that court, for ſuch decree does not 
create or give a right, but only enforces an 
execution of a truſt and power before /ub/ifting. 

1 | And, 
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And, in allowing intereſt in ſuch caſes, equity 
acts by analogy to the proceedings where cre- 
ditors are left to their legal remedy; for, if 
a bond creditor bring an action againſt the heir, 
at law, or againſt him and the deviſee jointly, 
and (ſince the ſtatute of fraudulent deviſes) if 
the heir, in caſe of deſcent, or heir and deviſee 
Joining in caſe of a deviſe, come in and confeſs 
real aſſets (which in juſtice they ought to do) 
in that caſe judgment goes againſt them for the 
debt, to be levied out of the eſtate; but, be- 
cauſe it cannot be known how much the value 
of the land deſcended or deviſed is per annum, 
there iſſues a writ of enquiry to the ſheriff, and 
the judgment proceeds, that the ſheriff ſhall 
deliver the lands to the plaintiff donec debilum 
predictum levaverit ; then the ſheriff makes 
an enquiry in nature of an extent, fixes the 
extended value, which is always much below 
the real value of the lands, and delivers them 
to the plaiiitiff, according to that value. The 
remedy that the heir and deviſee have, is by 
ſcire facias, to have an account and the lands 
delivered back. But a court of law will do that 
only according to the extended value by the 
ſheriff; therefore, the heir and deviſee muſt 
come to a court of equity, to have it extended 
according to the real value, and to have it back 

afterwards ; 
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afterwards : but the court will inſert terms, 
namely, upon paying intereſt ; for a court of 
equity will not extend its power to aſsiſt the heir 
at law or deviſee, but according to equity, by 
making him anſwer ſatisfaction and do juſtice. 


The declaring an eſtate © to be chargeable(m), 
and to ſtand charged with the raiſing a ſum of 
money for the benefit of children unprovided 
for, in ſuch manner and in ſuch proportions, as 
the ſurvivor of the father or mother ſhould 
appoint,” would not only include a power of 
raiſing the money by mortgage or ſale, but a 
certain determinate time for raiſing it, 


And portions may be raiſed by mortgage, 
whenever, by conſtruction of law, they become 
payable; for, from that time they bear intereſt, 
but not pefore, unleſs there be a ſpecial pro- 
viſion to that effect on limiting them; becauſe, 
portions do not carry intereſt as due thereon by 
virtue of their own intrinſic nature, but in re- 
ſpect of forbearance of payment, as in caſe of 
any other liquidated ſum due; 4 


But, wherever a truſt of a term for raiſing 
portions preſcribes a particular method for raiſ- 


() Green v. Belcher, 1 Atk. 505, * 
Ws: ing 
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ing them, it implies a negative, that they ſhall not 
be raiſed in any other way (u): as if it authoriſes 
the truſtee to raiſe and pay out of the rents 
and profits of the eſtates charged, as well by 
leaſes for one, two, or three lives, or for any 
number of years determinable thereon, as for 
twenty-vne years abſolute at the old rent, a 
certain ſum for daughters portions; for, in ſuch 
caſe, it is as much the intent of the ſettlement, 
to confine the manner of raiſing the portion to 
leaſing, as to ſecure any portion at all, and, con- 
ſequently, it would be a plain breach of truſt 
to raiſe it any other way. 


Where a will contained a clauſe “ that the 
truſtees ſhould, by perception of the rents and 
profits, or by leaſing or mortgaging the ſame, 
raiſe and levy the ſums and legacies made pay- 
able out of lands, amounting to 30,0007. and 
' ſhould pay the fame in ſuch manner as in 
the ſaid will before-mentioned.” Lord Hard- 
wicke refuſed to decree a ſale (o), obſerving, 
that where a man created a term for payment 


(z) Ivy v. Gilbert, 2 P. Will. 13. Pre Chan. 583. Eve- 
lyn v. Evelyn, 2 P. Will. 659. Mills v. Banks, 3 P. Will. 
1. 6. 8. Vid. 1 Vez. 94. Lord Hardw, obſervations on this 
caſe. Et fee Sir John Talbot v. Duke of Shrewſbury, Gilb. 
Rep. Eq. 89. 

(o) Ridout v. Earl of Plymeth, 2 Atk. 105, | 
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| of debts, and declared the truſt of that term 


to be by perception of rents and profits, or by 
leaſing or by mortgaging to raiſe ſufficient mo- 
ney for the payment of his debts, it reſtrained 
it merely to a payment out of the rents and 
profits; if it had been a truſt of the rents and 


profits, he ſaid the term might have been ſold 
for the ſatisfaction of creditors. 


So it was held by Lord Nottingham, in the 
caſe of Cook verſus Parſons (p), that a deviſe 
to truſtees and their heirs, to ſet and farm let 
and out of the rents (without ſaying and pro- 


fits) to pay his debts, that the words“ let and 


ſet and out of the rents to pay,“ were not ſuf- 
ficient whereon to ground a decree for fale. 


In caſes, where the words and intent of the 
parties are plain, no arguments from the. in- 
conveniences that may reſult to the objects of 
the ſettlement, from the preſcribed mode of 
raiſing the money, are of force ; becauſe, the 
ſame ſettlement, which orders the payment of 
portions at eighteen or twenty, or, as ſoon after 
as the ſame can be raiſed by the means pointed 


{p) Cook v. Paxſons, Pre Chan. 184. et vid. Corbet v. 


Maidwell, inf. Sir John Talbot v. Duke of Shrewſbury, 
Gilb. Rep. Eq. 89. 


out, 
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out, might order the payment thereof at forty 
years old; the ſame ſettlement, which provides 
a large ſum, might have provided a ſmall ſum ; 
but the parties would have had no right to 
complain, or, if they did, could not be relieved. 
In theſe caſes, the deed muſt determine for it- 
ſelf. It might as well be contended that, in 
ſuch caſes, the truſtee might make a leaſe, for 
four lives, or for years determinable upon the 
death of four lives, or that they might make a 
leaſe for years reſerving leſs than the old rent, 

as to ſay, that under ſuch a truſt, they might 
make a mortgage or ſale of the term. 


And, the ſame obſervation is applicable to 2 
deviſe for payment of debts (q); for, by the words 
and conſtruction of the ſtatute of deviſes, the 
deviſing an eſtate for payment of debts, takes 
the caſe out of the ſtatute; and then the debt, 
ſtanding as it would have-done before that ſta- 
tute was made, the creditor can come upon the 
real eſtate only in ſuch manner as the, will di- 

rects. Therefore, where one deviſed his eſtates 
to truſtees, in truſt to pay the yearly rents and 
profits, in diſcharge of his wite's jointure and 
his ſiſter's annuity, and in payment of ſuch of 


() Lingard v. Earl of Derby, 1 Brown, Chan. Rep. 
313, 


his 
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his debts and the intereſt thereof, as his per- 
| ſonal eſtate ſhould fall ſhort of ſatisfying, and, 
ſubject thereto, to pay his brother an annuity 
of one hundred pounds per annum, to continue 
till after his debts, affecting his lands, ſhould 
be paid off by the rents and profits of his eſtate; 
and, immediately after the payment of his debts; 
then two hundred pounds per annum, in lieu 
of the one hundred pounds, and an additional 
annuity of fifty pounds to his ſiſter; and, as to 
; the reſidue of the rents and profits, gave them 
i over; it was held, that there could be no ſale 
| or mortgage, it being the clear intent of the 
| teſtator, that no part of the land ſhould be 
| alienated for the payment of debts. 


| 

0 | And the law would be the ſame, if there were 
| ground, from whence it neceſſarily muſt be in- 
| ferred, that portions were meant to be raiſed 
by perception of profits (r): as if the leaſing 
power for raiſing portions were reſtrained, © fo 
as ſuch leaſe or leaſes ſhall ceaſe and determine, 
when the money ſhall be raiſed ;” for, ſuch a 
clauſe furniſhes the ſtrongeſt argument ima- 
ginable, that the ſeller did not intend a fale of 
the premiſes for the raiſing of thoſe portions, 
but only to do it by perception of profits, when, 


(r) Evelyn v. Evelyn, 2 P. Will. 659. 
even 
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even a leaſe thereof was not to continue after 
the portions raiſed, which could not be, if, af- 
ter thoſe ſums were raiſed, and the children 
paid off, the term was ſtill to ſubſiſt for a pur- 
chaſer or mortgagee ; it would not be poſsible 
that the term could ceaſe, on raifing the por- 
tions, in any other ſenſe or way than by raiſing 
them out of the growing profits. 


And, in the caſe of Baines v. Dixon (s), 
Lord Hardwicke took a middle courſe and 
raiſed the debts by fale, and left the legacies 
to be paid out of the annual profits. 


In this caſe one deviſed his eſtates to truſtees, 
and their heirs in truſt, for paying his funeral 
expences, debts, and legacies, as far as the per- 
{onal eſtate ſhould be deficient, then for raiſing 
a maintenance and education for his children 
until they attained certain ages, then all the 
ſurplus as ſhould ariſe from the rents and pro- 
fits to and among his daughters and all his 
other younger children as ſhould be living, at 
their reſpective ages of twenty-one, and that his 
truſtees ſhould convey his eſtate to his ſon at 
twenty-three ; he then gave ſome legacies to be 
paid after the debts with all convenience, as the 


00 Baines v. Dixon, 1 Vez. 41. . 
profits 
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profits of the eſtate ſhould advance the money: 


On a bill brought by the daughter it was di- 


rected at the Rolls; that a ſufficient part of the 
real eſtate ſhould be ſold for payment of the 
debts and legacies unſatisfied ; with this part 
of the decree the defendant, the fon, was diſ- 
fatisfied, and, on an appeal to the chancellor, 
his lordſhip determined that a middle way was 
to be taken, and a ſale directed for the debts, 
but the legacies to be paid as the rents and 
profits ſhould ariſe ; for his lordſhip held, that 


the laſt clauſe relating to the legacies, was a 


direction that they ſhould be paid out of the 
annual profits. 


However, the value of the eſtate, and the 
length of time it would take to raiſe a ſum 
charged, coupled with the object, might poſ- 
ſibly, in ſome inſtances, be material, notwith- 
ſtanding the mode was limited in expreſs terms. 


But, where a mortgagee had lent money upon 
an aſsignment of a term ſo circumſtanced, and 
had ſuffered the morgagor to continue in poſ- 


ſeſſion, and to receive the rents and profits, un- 
der the clauſe in the mortgage deed, that it 
ſhould be lawful for the mortgagor, to take the 
profits without account until default of pay- 


ment, 
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ment, ſo that he, by that clauſe, was in the 
nature of a tenant at will to the mortgagee (v); 
it was held, that ſo much of the profits, as the 
mortgagor had received, muſt go towards the 
payment and ſinking of the portions, and that 
the mortgagee muſt reſort to the mortgagor or 
his repreſentatives for the mortgage money and 
intereſt ; but, as there was a power of leaſing, 
the maſter was directed to ſee how far the land 
might have been charged by teaſing, and whe- 
ther any lands were vacant ; and the court re- 
ſerved the conſideration, how far the eſtate 
ſhould be thereby chargeable. 


If a man has power to charge with any ſum 
not exceeding a ſpecific ſum mentioned, he 
may raiſe the ſame by mortgage (2); for, he 
may, notwithſtanding, charge it with the given 
ſum and any lawful rate of intereſt beſides ; be- 
cauſe, the intention, in ſuch caſe, is to charge the 
premiſes with the principal money, and that, of 
courfe, carries intereſt, for nobody would lend 


(2) Ivy v. Gilbert, 2 P. WALL. 1 3. 

(2) Lord Kilmury v. Geery, 2 Salk. 538. 1 Eq. Ca. Abr. 
341. c. 4. Earl of Bath v. Earl of Bradford. 2 Vez. 587. 
Evelyn v. Evelyn, 2 P. Will. 659. As applied, 2 Atk. 


359. Boycot v. Cotton, 1 Atk. 552. Leuric v. Freke, 
2 Vez, jun. 507, 


H the | 
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the um charged on ſuch ſecurity, if the law 
were otherwiſe. 


; 


But if the party entitled to charge or to give 
intereſt Nom the time the fund is to be pro- 
ductive, fixes the rate of intereſt, the court of 
chancery cannot controul or diminiſh it (z). 


Perſons authoriſed to raiſe money upon land 
by virtue of pos ers, will not be conſidered as 
having/acted in execution of ſuch power, un- 
leſs it be ſo ſtated in the mortgage deed, or be 
a neceſſary inference from the res geſæ between 
the parties; nor will a court of equity relieve 
the mortgagee, if this be neglected. 


Therefore, where there was tenant for life, 
remainder in tail, remainder over, under a ſet- 
tlement, with power to tenant for life by deed. 
in writing, to charge the eſtates in ſettlement 


.» with 2000. and the tenant for life, and the re- 


mainder man in tail, without reciting the power, 
conveyed the lands in fee by way of mortgage; 
it was held in chancery (), that the tenant in 


| (x) Guillam v. Holland, 2 Atk. 243. et 2 Vez. jun. 
58. 
(0 Jenkins v. Kemys, 1 Lev. 1 30 237. S. L. Hard. 


395. 1 Chan. Ca. 103. 
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tail, joining with the tenant for life in the con- 
veyance, and not reciting the power, it could 
not be taken to be a conveyance in execution 
of the power, but as owner. | 


Secondly, as to the time at which money, pro- 
vided for portions, may be raiſed by mortgage 
or ſale. x | 


All queſtions as to the time at which portions 
ſhall be raiſed, ultimately reſolve themſelves in- 
to mere inquiries into the intention of the par- 
ties, from whom they are derived, at the time 
of their being provided ; and they ought always 
to be preſumed to have been intended to be 
raiſed at that period, when the receipt of them 
will be moſt beneficial to thoſe for whom they 
are provided, unleſs it be ſhewn that the par- 
ties meant otherwiſe. Upon this principle it 
is a rule, with reſpect to contingent terms for 
raiſing portions, that, whenever all that is con- 
tingent, annexed to ſuch terms, has happened, 
the term ſhall be conſidered as commencing, 
in the nature of a remainder expectant upon 
the eſtate for life, which precedes it ; and, 
therefore, a father is\ taken as dead without 
iſſue, whenever the wife is dead by whom he is 


H 2 to 
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to have iſſue (2); the failure of iſſue male be- 
tween the parties is tantamount to the deceaſe 
of the father without iſſue male of the body 
of his wife. The term is then conſidered as 
veſting in intereſt, though not to take effect in 
point of profits until after the death of the father; 
for, that he muſt die is certain, though the time 
when is uncertain; and if the time mentioned 
for the veſting and payment is come (viz. twenty- 
one, or marriage, &c.) the term may be mort- 
gaged or fold, though in remainder and not in 
poſleſsion (a); 8 is the equitable com- 
mencement of the term. 


One of the earlieſt caſes we meet with of this 
deſcription, is that of Graves and Malliſon (0), 
which was determined at common law: there, 


(S) The term veſts in eh or arifes 3 in equity imme- 
diately when, whether it ſhall ariſe -or not, ceaſes to be 
contingent, and, therefore, in this reſpect, the diſtinction 
taken by Lord Parker between the caſes of Butler and 
Duncombe, and Saville and Saville, on the ground of al! 
the profits being diſpoſed of, ſeems of no conſeque:.ce. 
See Staniforth and Staniforth, 3 Chan. Rep. 201. et in- 
fra 103. 

(a) 3 Chan. Rep. 819. 
(3) Graves v. Mattiſon, Sir T. Jones, 201. 1 Eq. Ca. Abr. 

336. p. 1. Eaſt. 34. Car. 2, N. B. No objection becauſe 
out of rents and profits. 


A made 
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A made a ſettlement to the uſe of himſelf for 
life, remainder to the uſe of his firſt fon in tail 
male, remainder to truſtees for forty years, re- 
mainder to himſelf in fee. The term was de- 
clared to be a truſt, that, in caſe it ſhould hap- 
pen that the ſaid 4 ſhould die without ue 
male of his body, BEGOTTEN ON HIS WIFE, 
then the truſtees ſhould raiſe certain given ſums 
for daughters portions, payable at the age bf 
twenty-one, or marriage, with a proviſion for 
maintenance in the mean time. The wite died, 
leaving two daughters and no iſſue male. And 
it was refolved by Lord Chief Juſtice Pember- 
fon, and Dolben and Raymond, Juſtices, that 
the right to the portions was veſted by the mo- 
ther's death without iſſue male in the life of the 
father; for, otherwiſe, the father might live fo 
long, that they might be of little ſervice ; and, 

that the truſtees, after the death of the mother 
and in the life of the father, might ſell their 
intereſt in the term (although it could not take 
effect in poſſeſsion in them, or their vendee 
during the life of the father) to raiſe main- 
tenance, or for payment of the portions, if any 
of the daughters attained the age of twenty-one, - 
or were married in his life-time. 


H 3 And 
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And in the caſe of Gerard and Gerard, (c) 


where 4, upon his marriage with B, ſettled 


an eſtate to the uſe of himſelf for life, and 
then to his lady for life, and fo to his firſt 


and other ſons in tail, and if he ſhould die 


without iſſue male, having one or more daugh- 
ters, then to the uſe of truſtees for five hun- 
dred years, upon truſt to raiſe 50001. for ſuch 
daughter, if but one, at her age of twenty- 
one years, or day of marriage, which ſhould 
firſt happen after the deceaſe of the ſaid 4 and 
B, or within fix months after either of thoſe 
days or times, ſo as, that, if ſuch marriage 
was had in the life-time of her parents or 
grand parents, the ſame ſhould be had with 
their conſent. A, the father, died, the daughter 
having attained the age of twenty-one in his 
life time, and the mother him ſurviving; and, 
on a bill preferred by the daughter to have her 
portion raiſed, it was ſo decreed ; that, upon 
the whole of the deed, appearing to be the 
intent: for, it was ſaid, that although the firſt 


(c) Lady Gerard v. Lord Gerard. 2 Freem. 271. 2 Vern, 


. 458. Hill. 1703. Approved by Lord Cowper in Corbett 


and Maidwell. 3 Chan. Rep. 190. Vid. Staniforth v. 

Staniforth, 2 Vern. 460. infra 103. S. L. and Sandys v. 

Sandys, 1 P. Will. 707. | 
clauſe 


_- 
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clauſe for payment of the portions, had it 
ſtood fingle, had been pretty plain, that it 
could not have been paid till after the deceaſe 
of the father and mother, yet, by the ſubſe- 
quent words, it ſeemed to be intended that 
it ſhould have been paid 1n their life-time 
upon marriage, in caſe ſuch marriage was had 
with conſent ; and, therefore, the words after 
the death of the father and mother were re- 
jected, in order to raiſe the portion, at the 
time when, for the conveniency, and to pro- 
mote a proper match for the daughters in 
marriage, which is the natural and true uſe of 
it, the ſame ought to be railed. 


In the caſe of Staniforth and Staniforth, (d) 
decreed at Poꝛois TTou/e, by the Maſter of the 
Rolls in the third of Queen, Anne; lands were 
ſettled, on the marriage of S with C, to the 
uſe of & for life, remainder to the heirs male 
of & and C, and if it ſhould happen that the 
ſaid & and C departed this life leaving no iſſue 
male, then to truſtees for two hundred years 
from the deceaſe of the ſurvivor of the ſaid & 
and C, for raiſing portions for daughters. & 
died without iſſue male, leaving a daughter; 


(4d) Stani forth v. Stani forth. 2 Verr. 460. vid. Sandys 
v. Sandys. 1, P. Will. 707. a 


H 4 and 
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and on a queſtion, when the portion ſhould be 
raiſed and paid, the Court of Chancery de- 
creed, it ſhould be raiſed and paid in the life- 
time of C (whoſe jointure covered the eſtate) 
with intereſt from filing the bill, and that 
though there was no expreſs time limited for 
payment thereof, and conſequently it might be 


intended to be payable, only from the death 
of the ſurvivor. 


Lord Camden, when Chancellor, made a 
ſimilar decifion, in the caſe of Smith and Evans, 


againſt a purchaſor of the reverſion, expectant 
upon ſuch a term. 


In this caſe, (e) one, on his marriage, ſet- 
tled an eſtate of twenty pounds a year on him- 
. ſelf and wife, and the iſſue male of the mar- 

riage, then to truſtees, for a term of years 
upon truſt, in caſe he ſhould die without iſſue 
male, and leave one or more daughters living 
at his death, to raiſe 1204, for her or their 
portion or portions, by leafing, aſſigning, or 
mortgaging. The father died without” iſſue 
male, leaving a wite and daughters. One then 
| bought the reverſion, ſubject to the widow's 
eſtate for life, and to the payment of the 


(e) Smith v. Evans. Amb. Rep. 633. 
| portions 
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portions after her death. But, on a bill pre- 
ferred by the daughters in tlie life-time of the 
mother, to have the money raiſed, it was fo 
decreed ; his lordſhip obſerving, that the old 
rule, with reſpe& to raiſing portions in the 
life-time of the father or mother, and the 
authorities founded upon it, were ſtrictly right, 


The reaſon upon which theſe caſes are 
founded is, that, by the death of the mother, 
the poſſibility of iſſue male is extin& ; there- 
fore, all that is contingent has happened ; it 
is then become impoſſible that there ſhould be 
iſſue male; and, as to the father's death, that 
is not contingent, but muſt neceſſarily happen; 
and when the mother's death has happened, 
it is then the ſame thing to ſay, when the 
father ſhall die without iſſue male by his wife, 
as to ſay when the father ſhall die. 

| 

And if there be no contingency annexed to 
a term for providing portions, but the term is 
veſted, and the portion payable at a day 
certain, then, although the term be to arile 
in reverſion, after the death of the father, 
yet, if the money be made payable at a certain 
time, as at the age of twenty-one, or mar- 
riage, there the money will be decreed to be 


raiſed 


| | 
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raiſed in his life-time. It is ſaid, in Freeman's 
Reports, p. 272, to have been ſo decided, in 
the caſe of Lord Tracy ; and the ſame point 
was determined in the caſe of Heyter and 
Jones, (/ where a ſettlement was made to the 
huſband for life, remainder to the wife for 
life, remainder to the firſt and other ſons in 
tail mail ſucceſſively, remainder to truſtees for 
two hundred years; and the term was declared 
to be upon truſt that the truſtees, after the 
death of the huſband, and (g) wife, ſhould, 
out of the profits, raiſe and pay 4000. for 
young children, at the age of twenty one years, 
unleſs the perſon in remainder ſhould raiſe and 
pay the ſame; and the term was decreed by 
the Lords Commiſſioners to be ſold, and the 
portions to be raiſed in the life time of the 


father and mother. , And this decree was after- 


wards affirmed by their Lordſhips on a re- 
hearing. And again upon an appeal to the 
Houſe of Lords, 


Cf) Heyter v. Jones. 1 Eq. Ca. Abr. 337. Pl. 2.1 P. 
Will. 451. 2 Freem. 272. 3 Chan. Rep. 200. 1 Atk. 358. 
Et.Staniforth v. Staniforth. 3 Chan. Rep. 201. ſupra. 103. 
This was a caſe, where a man came to be relieved againſt 
his own deliberate agreement. 

(eg) Lord Cowper in Corbett and Maidwell obſerved, 
that the word an might be conſtrued disjunctively, 


3 Chan. Rep. 195. 
And, 
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And, in ſuch caſes, () there is no injury 
done to the reverſioner, by decreeing the money 
to be raiſed; becauſe it being then payable 
according to the principles adopted in a court 
of equity, 1t will, though not raiſed, bear 
intereſt, - | 


But, although the above caſes have been 
conſtantly admitted, as the law of the Court 
of Chancery, yet ſome great men have con- 
ſidered them as going too far in favor of the 
heir, at the expence of the anceſtor ; and, in 
reſpect of the inconveniences attending theſe 
determinations, whereby an eſtate may be 
eaten up, and devoured with intereſt (becauſe, 
if a reverſionary term, ſo circumſtanced, may 
be mortgaged, the portion may in time, by 
the accumulation of intereſt, amount to treble 
the ſum intended; beſides which the mort- 
gagee may forecloſe, and by getting reports of 
the money due, may make intereſt principal, 
as it muſt be after the report confirmed, and 
thereby the whole eſtate be ſwallowed up) have 
ſeized upon any words or word in ſuch ſettle- 
ment, different from former caſes, to ſhew that 
the portion ſtill remained contingent, or from 


(hb) 1 P. Will. 480. 709. 
| whence 
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whence arguments may be drawn, that the 
intention of the ſeller was, that the term ſhould 
not be diſpoſed of until it came into poſſeſſion, 
to diſtinguiſh ſuch caſes from thoſe we have 
mentioned, and make them exceptions to the 
general rule, whereby they might avoid de- 
termining in conformity to thoſe caſes, which 
have introduced ſuch plain inconveniences. 


The firſt ſtand was made by Lord Cowper, 
in the caſe of Corbett and Maidwell ; (i) there 
A, the father of the plaintiff's wife, upon his 
marriage, ſettled lands to the uſe of himſelf 
for life, remainder to truſtees for five hundred 
years, remainder to the heirs male of the body 
of his intended wife, and if he ſhould happen 
to die without iſſue male of his body by his 
wife, and there ſhould be one or more daugh- 
ters of their two bodies, which ſhould be un- 
married, and unprovided for at the time of his 
death, ſuch daughter (if but one) ſhould have 
2000. and 3ol. per annum, iſſuing out of the 
profits, till the portion ſhould become due, 
the portion to be payable at the age of eighteen 


i Corbett v. Maidwell. Salk. 55 2 Vern. 640. 65 5. 

3 Chan. Rep. 190. Term veſted, but portion contingent, 
al remainder ſo. Rereſby v. Newland. 2. P. Will. 93. 
2 Bro. Par. Ca, 487. 


2 OL 
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or day of marriage, and a power for the truſ- 
tees to raiſe it by ſale or mortgage of the term, 
or perception of profits. There was but one 
daughter of this marriage, and no ſon, and 
the wife died ; and the daughter, being above 
the age. of ,twenty-one, and married to the 
plaintiff, the queſtion was, whether the truſ- 
tees could raiſe: her portion in the life time 
of her father? and, on great conſideration, 
Lord Cowper, admitting the caſes and diſtinc- 
tions before ſtated, faid, that, leaving out the 
ſuperfluous words, and putting in the words 
which ought to have been inſerted, it would 
ſtand thus, © in caſe the father ſhall happen 
to die without iſſue male of the body of 
„ his wife, and there ſhall be a daughter be- 
« gotten between them, which ſhall be un- 
4 married or unprovided for at the time of his 
* deceaſe.” She was to take by this deſcrip- 
tion, or elſe ſhe could not have this portion. 
Now, though the plaintiff's wife could not be 
then unmarried, yet ſhe might be provided for 
in her father's life-time, which remained (till 
contingent, becauſe nobody could yet ſay, ſhe 
would be unprovided for at the time of his 
deceaſe. But the deed went farther, and ſaid, 
« Then,” that was at the time of his deceaſe, 
the ſaid daughter ſhould have 2000/1. paid for 


her 
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her portion, and in the mean time (that was 
from failure of iſſue male until payable) the 
truſtees ſhould, out of the rents, iſſues, and pro- 
fits, raiſe 3ol. per annum for her maintenance, 
which muſt be after 'the father's death : for 
though theſe words profits, &c.“ might be 
conſtrued by ſale or mortgage, where they 
ſtood alone in a deed, yet, being there put 
in contradiſtinction to mortgage, they muſt 
be underſtood of annual profits only ; and that 
could not be, unleſs you would let the main- 
tenances run in upon the father's eſtate for life; 
fo that it was plain that the words in the pro- 
viſo, © if he in his life-time pay, or ſufficiently 
« ſecure to be paid, to ſuch daughter as ſhall 
c be unmarried,” were there vitinm clerect, 
by leaving out theſe words, © or not provided 
« ſor,” at the time of his deceaſe; and if 
they were inſerted, all parts of the deeds 
would be confiſtent, and this plain and natu- 
ral conſtruction would ariſe thereupon, that 
the father, at any time during his life, by 
paying her 2000l. ſhould defeat the term. 


— 


But we muſt carefully diſtinguiſh between 
caſes like the preceding, where part of the 
deſcription of the daughters was, that ſhe ſhould 
be unmarried and unprovided for at the time 
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of her father's death, and thoſe where proviſion 
only is made, in caſe the father ſhould, in his 
life time, prefer the daughters in marriage with 

portions equivalent to thoſe provided for them 
by the ſettlement; and alſo between cafes 
where the words, © rents, iſſues, and profits,“ 
are placed in contradiſtinction to mortgage and 
fale, and are applicable to different objects, and 
where ſuch words are uſed together and in- 
diſcriminately, as pointing out different modes 
of raiſing ſuch portions ; for, in either of the 
hſt-mentioned cafes, Lord Cowper's reaſoning 
in the caſe of Corbett and Maidtoell, does not 


apply. 


Thus where A (J), upon his marriage with B, 
ſettled his eſtate to the uſe of himſelf for life, 
remainder to the uſe of his firſt and other ſons 
in tail male, remainder to truſtees for one 
thouſand years, remainder over; and the truſt 
of the term was declared to be, that in caſe 
there ſhould be no iflue male of the bodies 
of the ſaid 4 and B begotten, that ſhould live 
to the age of twenty-one years, or be married 
and have iflue, and that there ſhould be one or 


(% Hebblethwaite v. Cartwright, Ca. T. Talbot, 31. 


more. 


* 
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more daughter or daughters of the bodies of 
the ſaid A and B, then the ſaid daughter or 
Ul. daughters ſhould have, if but one, the ſum of 


ll. , -  yoool. for her portion, and if twp or more, the 
I. ſum of 50o0o!. equally to be divided between 
| them, at their ages of twenty-one, or day of 
i | marriage, which ſhould firſt happen; and, if 
| | there ſhould be but one daughter, that then 

ſhe ſhould have the yearly ſum of 1001. to be 


paid her half yeftly, by equal portions for her 
maintenance ; and, if there ſhould be two or 
more, then the ſum of 100. to be paid them 
half yearly in equal ſhares, till their reſpective 
portions ſhould be raiſed and paid ; and, in 
caſe the portions were not paid, that then the 
truſtees, their executors, &c. ſhould, out of the 
rents or profits, or by mortgage, or ſale of the 
premiſes, or any part thereof during the term, 
lil! raiſe and pay the ſeveral portions before limited; 
= provided that, if the father ſhould, in his life- 
a time, prefer them in marriage, with portions 
„ equivalent to thoſe therein limited, or that, 
| after his death, the remainder man ſhould, upon 
# their marriage, pay them portions equivalent, or 
| that there ſhould be no daughter or daughters 
i - whoſhould live to attain the age of twenty-one, 
or be married, that then the term ſhould ceaſe 
and be void. B, the wife, died in her huſband's 


I 5 | life- 
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life-time, leaving no iſſue male, but only three 
daughters, who were all unmarried z and one 
queſtion was, whether, upon this truſt, the 
daughters portions were to be raiſed in their 
father's life-time ? and it was held by Lord 
Talbot, that they were; for that the term 
was veſted originally, and the portions were no 
longer contingent, but, immediately upon the 
mother's death, became veſted, and that the 
option given to the truſtees of raiſing either by 
rents or profits, or ſale, or mortgage of the 
premiſes, did not warrant an inference, (which 
had been drawn) that the father's death muſt 
neceſſarily precede, ſince it was impoſſible for 
the truſtees to raiſe the portions out of the 
rents and profits during his life: for, in deeds, 
it was uſual to put in every way which might 
be made uſe of; but it did not from thence 
follow, that the daughters were to wait till the 
truſtees could make their choice, which way 
they ſhould raiſe their portions; that might bg 
making them wait till their fortunes would 
be of no ſervice to them; and though the 
mortgage or ſale was to be during the term, 
which was not to commence in poſſeſſion till 
the father's death, yet the portion might well 
be raiſed in his life-time, it being no where 
ſaid, that the portions ſhould not be raiſed till 

** after 
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after ſuch time as the term ſhould take effe& 
in poſſeſſion. Indeed, had there been no ex- 
preſs authority given to the truſtees to fell or 
mortgage, there might have been ſome diffi- 
culty ; but ſince they had the power of doing 
both, they might uſe that which would beſt 
fait the intereſt of the daughters. As to the 
proviſo, whereby the term was made void in 
caſe the father ſhould, in his life-time, prefer 
the daughters in marriage with portions equiva- 
lent with thoſe provided by the ſettlement, 
that had been objected to prove, the par- 
ties deſign was, that the portions might not 
be raiſed during the father's life, by reaſon 
of the power reſerved to him of providing, 
for them in his life-time, by portions equiva- 
lent; but, in that reſpect, this caſe differed 
widely from the caſe of Corbett and Maid- 
well (1), for there it was part of the deſcription 
of the daughter, that ſhe ſhould be unmarried, 
or unprovided for at the time of the father's 
death ; which deſcription gave the father time 
to perform it during his life, for the reaſon 
before mentioned ; but this was no ſuch de- 
fcription. And the portions. were decreed to be 
raiſed with intereft from the mother's death, 
at which time they veſted. 


Y Supra, : 
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Again, words pointing out the ſpecific and 
preciſe time when money is to be raiſed, will 
take a caſe out of the general rule; becauſe 
they imply a negative, that, till then, they 
ſhall not be raiſed, and if ſuch negative words 
were added, it would be out of the queſtion ; 
for a declaration of a truſt is like the pre- 
ſcribing a law to the truſtee, which is to be 
obſerved by him implicitly, and therein con- 
tains a prohibition to act otherwiſe than as 
directed: ſuch an affirmation implies a nega- 
tive, in the ſame manner, as declaring the truſt 
of a term, that gooo!. be raiſed, implies, nega- 
| tively, that no more than 3000 l. ſhall be 
raiſed; or as declaring that younger children 
ſhall be paid their portions at twenty-one, 
implies that they ſhall not be pad before 
twenty-one. 


Thus, where, upon the marriage of 4 with 
B (m), the father of 4 covenanted to ſettle 
lands in the articles mentioned on 4 for life, 
remainder to B, the intended wife for life, 
remainder to the firſt and every other ſon of 
the marriage in tail male, remainder to truſtees 
for five hundred years, upon the truſt therein 


(n) Butler v. 8 1 P. Will. 448. 2 Vern. 760. 
10 Mod. 433. 1 Eq. Abr. 339. 
I 2 men- 
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mentioned, remainder to the uſe of the father 
in fee. The truſt of the term was declared, 
that the truſtees ſhould, from and after the 
commencement of the term, raiſe portions for 
the younger children of the marriage, viz. if 
but one younger child, then 3000 J. if more, 
40001, to. be raiſed by the rents and profits, or 
by ſale, demiſe, or mortgage, and payable at 
twenty-one, or marriage. The marriage took 
effect, and there was one daughter. Then 4, 
the huſband, died, and his father ſettled the 
eſtates on his daughter in law B for life, re- 
mainder to truſtees for five hundred years, the 
reverſion to himſelf in fee. The truſt of the 
five hundred years term was, that the truſtees 
ſhould, from and after commencement of the 
term, by rents or profits, ſale, demiſe, or mort- 
gage, raiſe 3oool. to be paid to the daughter, 
at her age of twenty-one, or marriage, but there 
was no proviſion for maintenance. And on a 
bill filed by the daughter and her huſband (ſhe 
being under age) for the portion, the queſtion 
was, whether it was then payable, or whether it 
muſt wait until the death of the parent, the 
mother, who was then but forty-three years of 
age? And it was held by Lord Chancellor 
Parker, that it ſhould be raifed prout -the 
deed, namely, after the commencement of the 

term 
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term in paſſeſſion: for, that the declaring, by 
the truſt of the term, the portion ſhould be 
raiſed after the commencement of the term, 


implied a negative, that it ſhould not be raiſed 
before. 


But in the preceding caſe, Lord Parker took 
2 middle way; though he refuſed to raiſe the 
portion before the term came into poſſeſſion, he . 


made the reverſionary term a ſecurity for the 
principal ſum, | 


Lord Parker diſtinguiſhed the caſe of Butler 
and Duncombe from the caſe of Saville and 
Saville (n), which was argued the ſame term, 
and where, upon the marriage of 4 with the 
daughter of B, a rent charge was ſettled upon 
her for her jointure, and a term of ninety-nine 
years was limited, to commence after the death 
of 4, her huſband, determinable upon the 
death of his then intended wife, in truſt, the 
better to ſecure her this rent charge, with re- 
remainder of the lands, thus charged, to the 
firſt, &c. ſon of the marriage, with remainder 
to truſtees for five hundred years, to raiſe por- 
tions for daughters, if no male iffue, the por- 
tions to be paid at the age of ſixteen, or 


) Saville v. Saville. cited 1 P. Will. 456, Sc. 2 Atk. 458. 


I 3 mar- 
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marriage, which ſhould firſt happen ; in which 
caſe his lordſhip allowed, that this 500 
years term for portions took place in equity 
from the death of A, the ninety-nine years term 
being raiſed for a particular purpoſe only ; 
namely, for ſecuring the rent charge, and ſub- 
ject to that truſt, which extended only to part 
of the profits; whereas, in the caſe then in 
queſtion (Butler and Duncombe's caſe) the 
whole profits of the eſtates were diſpoſed of 
until the commencement of the term, to the 
mother for life, which diſtinguiſhed it from the 
caſe of Saville and Saville. But Lord Hard- 
wick obſerves, in a ſubſequent caſe, that Lord 
Macclesfield founded his decree upon the ſingle 
words, © from and after the commencement of 
e the term ;” and, indeed, the latter ground of 
diſtinction between a caſe, where the whole 
profits are ſettled in jointure, and a caſe where 
only part of them are ſo ſettled, ſeems not 
to be of great weight ; for the ſame circum- 
ſtance occurred in the cafes of Heyter and 
Jones, and Staniforth and Staniforth, and Smith 
and Evans (0). ; 


— — 


1 ; Ys 
"Hl | But neceſſary inference, furniſhed from the 
| circumſtances of the caſe, being inconſiſtent 


(% Vid ſupra. | 
with 
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with the deſign of raiſing the portions, before 
the term comes into poſſeſſion, is ſufficient to 
diſtinguiſh a caſe out of the general rule to 
which we have before alluded. | 


Thus, where lands were ſettled on the mar- 
riage of A (), in the uſual form, with a re- 
mainder to truſtees, and their heirs in truſt, 
that, if the ſaid 4 ſhould have no ſon by the 
marriage, or if, having ſons, they ſhould all die 
before twenty-one, without iſſue, then the 
truſtees ſhould, out of the rents and profits of 
the premiſes, or by ſale or leaſing, or otherwiſe, 
raiſe for the daughters of this marriage, if but 
one, 25007. payable at twenty-one, or mar- 
riage, which ſhould firſt happen; and ſhould 
alſo raiſe and pay the yearly ſum of 1007. by 
half-yearly payments, for her maintenance and 
education, until her ſaid portion ſhould be 
due, the firſt payment of the maintenance 

\ money to be made at ſuch of the ſaid half- 
yearly . feaſts, as ſhould next happen after the 
eftate ſo limited to the truftees as aforeſaid 
Should take effect in poſſeſſion, together with 
farther proviſions, if there ſhould be more 
daughters than one ; particularly if more than 


(O) Brome v. Berkley. 2 P. Will. 485. 3 Bro. Parl. 
en. 437+ 


14 - - three, 
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three, that the truſtees, &c. ſhould ſtand ſeiſed 
of the premiſes for the benefit of all and every 
of the daughters, to be divided amongſt them 
.equally, as tenants. in common, and of their 
reſpective heirs and aſſigns for ever. The 
huſband died, having left no iſſue male by the 
marriage, and 'but one daughter, who, being 
twenty-one, filed her bill in the life-time of her 
mother (who had her jointure on the premiſes) 
againſt the truſtees, for the raiſing of this por- 
tion by ſale or mortgage, of their reverſionary 
truſt eſtate, and alſo with intereſt from the 
time the ſame became payable ; but the bill 
was diſmiſſed by Lord Macclesfield, on a hear- 
ing before him and the Maſter of the Rolls, 
upon the ground, that all contingences had not 
happened, ſince the eſtates for life muſt all de- 
termine before the portion could or ought to 
be raiſed. The court admitted that the in- 
tention, as to the manner of raiſing the portion, 
ought to prevail ; but here the intention was 
plain, from the fact, that the maintenance for 
the daughter was not to be paid until the truft 
eftate, chargeable with the portion, took-effect 
in poſſeſſion, and the payment of the mainte- 
nance muſt be intended to precede the pay- 
ment of the portion. The maintenance muſt 
determine when the portion became payable, 

and 
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and this was the plaineſt indication imaginable, 
that the parties intended the portions ſhould 
not be paid until the truſt eſtate came into 
poſſeſſion, which made this a ſtronger caſe than 
that of Butler and Duncombe; and this decree 
was affirmed on appeal to the Houſe of Lords. 


The principles laid down by Lord Parker, 
in the caſe of Brown and Berkley, were fol- 
lowed up by Lord Hardwicke (whoſe ge- 
neral inclination was againſt raiſing portions 
in the father's life-time) in that of Stevens and 
Dethick. There a queſtion aroſe upon a ſettle- 
ment made on the marriage of the defendant ;_ 
(9) the firſt limitation of which was to the 
defendant for life, without impeachment of 
waſte; then to truſtees, to preſerve contingent 
uſes, remainder to his wife, remainder to the 
firſt and every other ſon -of the defendant's 
body; and in default of iſſue male, then re- 
mainder to truſtees,. for a term of five hundred 
years, upon truſt that, if there ſhould be one 
or more daughters, the truſtees, their executors, 
or adminiſtrators, ſhould, out of the yearly or 
other rents, iſſues and profits, by ſale, leaſe, or. 
mortgage of the ſaid manors, meſſuages, lands, 


7) Stevens v. Dethick. 3 Atk. 40. 
Fe. 
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Nc. or any part thereof, comprized within the 
ſaid term, raiſe and pay unto ſuch daughter or 
daughters the ſum of 20001. for her or their 
portion or portions, to be paid to ſuch only 
daughter (if there was but one) at her age of 
twenty-one, or day of marriage, which ſhould 
firſt happen ; and if they all died before their 
portions became due, then the ſaid payments to 
ceaſe, as to their executors and adminiſtrators, 
and to ſink into the eſtate for the benefit of 
the perſon to whom the reverſion ſhould be- 
long ; and alfo, that ſuch daughter or daughters 
ſhould have out of the premiſes, compriſed 
in the term of five hundred years, ſuch yearly 
maintenance as was ſuitable to their dignity 
and quality, and that the reſidue of the rents, 
iſſues, and profits, above ſuch yearly main- 


tenance, ſhould, in the mean time, till the por- 


tions became payable, be received by ſuch 
perſons as ſhould be entitled to the reverſion 
immediately expectant upon the determination 


_ of the ſaid term. The mother died, and left no 


other iſſue but a daughter who was married. 
The bill was brought by the huſband and the 
daughter againſt the father and the truſtees, to 
raiſe the portion immediately. Lord Hardwicke 
obſerving, that the grounds on which the por- 


8 tion was refuſed to be raiſed in the caſe of Brome 


1 and 
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and Berkley, both in the Court of Chancery 
and Houſe of Lords, were, that maintenance 
being given, and by the very terms of the truſt 
to precede the portion, and not to be raiſed, 
till the term took effect in poſſeſſion, a fortiori, 
the portion. was not due and payable till then. 
Apply that to this caſe. The truſtees of the 
term were, out of the yearly or other rents, 
iſſues, and profits, or by ſale, leaſe, or mort- 
gage of the ſaid manors, &c. to raiſe and pay 
unto ſuch daughter, &c. the ſum of 20001. for 
her and their portion, &c.; and alſo ſuch 
daughter or daughters were to have, out of the 
premiſes compriſed in the term of five hundred 
years, ſuch yearly maintenance, as was ſuitable 
to their degree and quality ; and the reſidue 
of the rents and profits above ſuch yearly 
maintenance, was in the mean time, till the 
portions became payable, to be received by 
ſuch perſons, &c. This was the ſame caſe as 
that of Brown and Berkley, only that there it 
was prayed to be raiſed in the life-time of the 
mother ; here, in the life-time of the father, 
which, if any thing, was more unfavourable. 
The maintenance then was to be raiſed out of 
the rents and profits, after the firſt quarter-day, 
when the term ſhould take effect in pos- 
SESSION ; here the words, in the mean time, 

were 
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were words of relation, and referred not only 
to a time that was to begin, but to a time 
which was alſo to end; but of what rents, 
iſſues, and profits, could the truſtees then 
receive any thing? Could they bring eject- 
ments? No, for thev could not enter to raiſe 
the money out of the profits, till after the 
death of the father. His Lordſhip was of 
opinion, that the father might have ſold the 
reverſion ſubject to this term; which ſhewed, 
that the whole truſt of the term was to take 
effect after the death of the father. —By the 
ſame argument as had been made uſe of for 
raiſing the portion, the maintenance might 
have been raiſed in the life-time of the father, 
as well as the portion; but it was the ſub- 
ſequent words that confined it to the time, if 
the terms take effect in poſſeſſion. It was ſaid, 
that in the caſe of Brome and Berkley, there 
were the words © take effect in poſſeſſion,” and 
no ſuch words here; but thoſe words were 
made uſe of there, only to ſhew, that main- 
tenance could not be raiſed in the life-time of 
the mother. The ſame argument would hold 
as ſtrong here ; for though the words were not 
exactly the ſame, yet they were of equal force, 
namely, immediately expectant upon the de- 
* termination of the term.” 

But, 
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But Lord Hardwicke, in the laſt-mentioned 
caſe of Stevens and Dethich, ſeemed to think 
that ſtronger circumſtances were neceſſary, to 
ſhew that portions were not to be raiſed until 
the term for ſecuring them came into poſſeſſion, 
where the claim aroſe under a will, than where 
it aroſe under a ſettlement ; and his Lordſhip 
urged that as one ground for diſtinguiſhing 
between that caſe and the caſe of Hall and 
Carter (7), decided by him at a prior period 
of time. 


The circumſtance of its being directed (s) 
that a portion ſhall be raiſed out of the rents 
and profits, or by mortgage, 1s not a reaſon 
why it ſhould wait till the term comes into 
poſſeſſion, in ordety- that the truſtees may make 
their election; indeed, this ground was taken 
in argument in the caſes of Brome and 
Berkley, and Hall and Carter, but was over- 
ruled by Lord Hardwicke in the latter caſe, 
his Lordſhip obſerving, that there were many 
caſes of ſettlements where this election was 
given to truſtees, and yet they had not been 


allowed to poſtpone the raiſing, in order to 
make their election only. 


(r) Infra. 126, (s) Sandys v. Sandys. 1P. Will. 707. 


There 
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There A, by his will (/), created a term of 
one hundred years, in truſt, out of the rents 
and profits of the premiſes, or by mortgage 
thereof, to raiſe portions of 100. for each of 
the daughters of his ſon B, payable at eighteen, 
or day of marriage ; and moreover to pay to 
every ſuch daughter or daughters the ſum of 
61. a year for their maintenance, till their re- 
ſpective portions ſhould become due and pay- 
able; with a proviſo, that it ſhould be lawful 
for his ſon B to make a jointure to ſuch woman 
as he ſhould marry, of all or any part of the 
premiſes limited to him, and in cafe of failure 
of iſſue male of B, the like limitation to his 
two other ſons; with a proviſo, that, in caſe 
ſuch perſon or perſons as ſhould be next in 
remainder or reverſion, expectant upon the faid 
term of one hundred years, ſhould and would 
pay unto ſuch daughter or daughters of the 
faid B, or their guardian, or to ſuch perſon as 
ſhould be lawfully authorized to receive the 
ſame, all and every of their reſpective portions 
of 100d. a piece, either before or after the 
ſame were due and payable, by the direction 
of his will; that then the faid term of one 
hundred years ſhould, from thenceforth, ceaſe 
and determine for the benefit of ſuch perſon 


(:) Hall v. Carter, 2 Atk. 355. 
Or 
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or perſons, in remainder or reverſion as afore- 
ſaid. B had daughters, but no ſon, and died, 
leaving his widow, who had a jointure of the 
whole eſtates deviſed under the will. And the 
queſtion was, whether the daughters portions 
ſhould be raiſed, in the life-time of the mother, 
by mortgage of the reverſionary eſtate ? And 
Lord Hardwicke determined that, they ſhould 
be raiſed immediately. And his Lordſhip diſ- 
tinguiſhed this caſe from that of Brome and 

Berkley (1), upon the ground that, in the latter 
caſe, the daughter was not entitled to have 
any maintenance till the term took effect in 
poſſeſſion, but in the preſent caſe, it was far 
otherwiſe (z) ; for the maintenance was actu- 
ally a charge upon the eſtate, and the truſtees 
were to pay 6. per annum to each daughter 
till their portions. reſpectively became due and 
payable, and was not poſtponed until after the 
term came into poſieſſion, ſo that maintenance 
run on till then.—And though he did not 
know any inſtance, where a ſale had been 
directed for maintenance out of rents and pro- 


fits (becauſe it muſt be annual, which would 


() Supra. 119. 
(x) Lord Macelesfield thought this no reaſon, becauſe, 


if ſo, then intereſt might, by forecloſure, be got upon 
intereſt, : 


- Create 
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create endleſs trouble) yet it was a charge 
upon the eſtate, and the arrear which was in- 
curred muſt be paid off after it came into poſ- 
ſeſſion. Then where could be the objection 
of mortgaging the reverſion then, or what 
harm could it be to the reverſioner ? Becauſe, 
the moment the term came into poſſeſſion, the 
arrears of the maintenance muft be ſatisfied. 
As to the objection, that the portion being 
directed to be raiſed out of OT profits, or 
by mortgage, therefore ought to wait till the 
term came into poſſeſſion, that truſtees might 
make their election, this was the argument in 
Brome and Berkley; but there were many 
caſes of ſettlements where this election was 
given to truſtees, and yet they not allowed to 
poſtpone the raiſing, in order to make their 
election only. And his Lordſhip ſaid he was 
not clear whether it might not be raiſed by 
fale, if it had ſtood only upon the words, 
« rents and profits, which had been held to 
carry a fee. | | 


Although children, who claim portions fo 
circumſtanced, are entitled to other proviſions, 
they ſhall, notwithſtanding, have their por- 
tions raiſed when payable ; for that circum- 
ſtance does not furniſh any ground to ſuſpend 

the 
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the raiſing them ; becauſe, if they have a right 
to portions by the ſettlement, they ought not 
to loſe that right by having a farther pro- 
viſion. | 


In the caſe of Rereſby and Newland %, 
Lord Macclesfield laid ſome ſtreſs on the words 
« to be raiſed by rents and profits, or by ſale, 
or mortgage, and be paid at the daughter's 
attaining the age of eighteen, or marriage, or 
doit hin as ſhort a time after as the ſame ſhould 
or might be conveniently raiſed ;” oblerving, 
that, in his opinion, it could not be conveni- 
ently raiſed by ſelling a reverſion, which would 
incommode the family to that degree as to ruin 
the eſtate ; for which reaſon he thought that 
it could not be conveniently raiſed until the 
death of the father. But his lordſhip was of 
opinion, in the caſe of Trafford and Aſhton, 
where the tenants for life were dead, and the 
queſtion was between the remainder man, a 
remote relation, and the daughters of the ſetlor, 
whether the truſtees might ſell or mortgage a 
term, the truſts of which were declared to be, 
that if the ſetlor ſhould die without iſſue male 
of the ſaid marriage, and ſhould leave one or 
more daughters, then the truſtees ſhould, out 


(y) 2 P. Will. 94. 
K of 
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of the rents and profits, raiſe 8oool. for the 
daughters of that marriage, to be paid to them 
as ſoon as conveniently could be, without limit- 
ing any expreſs time when the portions were 
payable, that the portions were preſently pay- 
able; for the daughters being twenty-one at 
their father's death (who ſurvived their mother) 
and marriageable, it was then convenient that 
they ſhould have their portions. 


And the words, which direct the payment 
of the portion at twenty-one, or marriage, do 
not at all militate againſt the conſtruction laſt 
alluded to in favour of the heir or reverſioner, 
where, from the words in the inſtrument, there 
is room to admit it; becauſe, ſuch words, 
nevertheleſs, have their effect, for they veſt a 
right in the portion in the child, when it at- 
tains that age, or the event referred to arrives, 
and, thereupon, the portion, in caſe of the - 
death of the party entitled to it, becomes 
transferable to executors or adminiſtrators, as 
a veſted intereſt. 

. . 

Nor will the objection (z), that the ſettle- 
ment does not provide maintenance until the 
portion is payable, be of any weight to pre- 


(z) 1 P. Will. 454. 
5 vent 
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vent the above conſtruction, for there is no 
reaſon that equity ſhould ſupply that, any 
more than that it ſhould ſupply the want of a 
portion, if none were provided. In truth, this 
may be induſtriouſly omitted by a ſettlement, 
as intending to leave the child to depend upon 
the mother, who, by the law of the land, and 
of nature, is bound to provide for it. 


But, where no particular time 1s mentioned 
for the payment of portions, though the ſame 
are ſecured by a term, and directed to be paid 
out of the rents, iſſues and profits of the pre- 
miſes compriſed in the term, courts of equity 
(who uſe a diſcretionary power in ſuch caſes, 
if the children to take be of tender years, al- 
though the events have happened on which 
they are to veſt) will not raiſe them by ſale or 
mortgage, but will leave them to be paid out 
of the profits as they accrue ; conſidering theſe 
as caſes of portions to be raiſed by perception 
of profits without intereſt, and, therefore, not 
due until produced thereby : The caſes of 
Evelyn and Evelyn, and of the Earl of Rivers 
and the Earl of Derby, fall under this diſtinc- 
tion (a). | 


(a) 2 P. Will. 660. 2 Vern. 72. 


K 2 In 
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In the the caſe of Pierpoint and Lord 
Cheney (b), Lord Macclesfield inclined ſtrongly 
againſt raiſing maintenance by mortgage of a 
reverſionary term expectant on the death of 
the wife, although the maintenance as well as 


the portion was directed to be raiſed by the 


truſtees, in the ſettlement in queſtion, either a 
by rents, iſſues, and profits, or by ſale or 
mortgage, and to be paid quarterly, the firſt 
payment at ſuch of the four uſual feaſts as 
ſhould next happen after the deceaſe of the 
huſband; obſerving, that he had not been 


able to find one ſingle precedent for mortgag- 


ing a reverſion for maintenance. 
| 2 


But, in the report of the caſe of Pierpoint 
and Lord Cheney (c), one of the council cited 
a caſe of Lord Herbert, decreed by the Maſter 
of the Rolls, wherein the late Lord Herbert 
giwe his real eſtate to his nephew, ſubject to 
a term for years, which was declared to be 
upon truſt by ſale or mortgage, or with the 
profits, to raiſe 3000l. a piece for his two ſiſters, 


and lool. per annum, maintenance money; 


and the eſtate happened to be ſo incumbered 


(5) 1P. Will. 489. Er vid. Ravenhill & Danſey. 2P. 
Williams, 180. infra 133. 


(e) 1 Peer Will. 490. 
with 
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with jointures and rent charges, that there was 
not enough to pay the maintenance ; where- 


upon the court decreed a mortgage of the term 
to raile 1t. 


— 


And Lord Macclesfield himſelf, afterwards, 
decreed in a caſe wherein, otherwiſe, the chil- 
dren muſt have been left unprovided for by the 
ſettlement, that maintenance ſhould be raiſed | 


by the mortgage of a reverſionary term veſted in 
ixlereg. 


In the caſe alluded to, there was a term of 
500 years limited to truſtees, to raiſe portions 
for daughters in caſe of no iſſue male by the 
marriage (d). The truſtees of the term were 
to raiſe 2000. a piece for the daughters of the 
marriage, payable at their ages of eighteen, 
with maintenance money at the rate of 4ol. 
per annum, to each daughter from the deaths 
of their father and grandfather by the mother's 
fide, until their portions ſhould become pay- 
able. The father died leaving two daughters, 
one eight, and the other nine years old, and the 
term did not commence in poſſeſſion until the 
death of a third perſon, which happened ſome 
time afterwards, The truſt of the term was 


(4) Ravenhill v. Danſey. 2 P. Will. 180. 
K 3 to 
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to raiſe the portions by ſale, mortgage, or 
profits ; but the truſt to raiſe the maintenance 
was, by rents or profits, ſo that there was a 
difference in the deed, between the manner of 
raiſing the portions and that of raiſing the 
maintenance, And, upon theſe facts, it was 
objected, that the maintenance ſhould not 
begin until the 500 years term commenced in 
poſſeſſion, at which time only the ſame could 
be raiſed by rents and annual profits, Et per 
Lord Macclesfield, Chan. © it is againſt my 
opinion to raiſe a portion or maintenance by 
ſelling a reverſionary term, under colour of the 
word profits; but it has been ruled before my 
time, that profits ſhall extend to any advan- 
tage, which ſhall be made of the land by fale 
or mortgage, as well as rents; eſpecially in 
caſes of neceſſity, and when the daughter has 
had no other maintenance, it has been decreed 
to be raiſed by a mortgage of a reverſionary in- 
tereſt of a term /e). But the preſent caſe is 
much ſtronger ; for, here the truſt term for 
raiſing this maintenance and portion is come 
into poſſeſſion, ſo that, at preſent, the main- 
tenance money muſt be raiſed out of the an- 
nual profits; it is like a rent granted out of a 
reverſion, to commence preſently, in which 


(e) Butler v. Duncombe. ſapra. 115. 
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caſe, though the reverſion does not fall into 
poſſeſſion until many years after, yet when it 
does fall, it ſhall anſwer all the arrears. So let 
the arrears of the maintenance money, from the 
time the ſame became payable by the ſettle- 
ment, be raiſed out of this term. 
4 | 

Before we drop this ſubject it may be prope 
to obſerve, that to prevent queſtions of the 
foregoing kind reſpecting portions, it is uſual 
in modern ſettlements to inſert a clauſe, that 
no ſale or mortgage ſhall be made for raifing 
portions, until the eſtate ſhall veſt in poſ- 
ſeſſion. 


An executor or adminiſtrator are alſo now 
generally conſidered as inveſted by the law with 
the power of ſelling, or perhaps mortgaging, 
leaſes for years and chattle intereſts belonging to 
their teftator (//); for although it appears to 
have been once decided in the Houſe of Lords 
otherwiſe (g/), namely, that an executor could 
not make a good title to a term to a mort- 


Ever v. Corbett. 2 P. Will. 149. Nugent v. Gif- 
ford, 1 Atk. 463. Meade v. Lord Orrery, 3 Atk. 235, 
Elliott v. Merryman Barnard. Chan. Rep. 78. Burting v. 
Stonard, 2 P. W. 150. 


(g) Humble v. Bill, 2 Vern. 444. Bro. Ca. Parl. 71. 
£ vid. Gilb. Rep. Eq. 113. 


K 4 gagee, 
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gagee, and a judgment in favour of the mort” 
gagee upon that ground, was reverſed in the 
Houſe of Lords: The caſe as it ſtood in the 
Houſe of Lords has fince been confidered as a 
caſe of fraud, and as ſuch ſtanding upon its 
own particular circumſtances. And, if it were 
otherwiſe, no one would venture to deal with 
an executor or adminiſtrator, and it would fol- 
low, that an executor or adminiſtrator would 
be under an incapacity, and diſabled to ſell, 
though there were ever ſo much occaſion for 
it for payment of debts. And this ſeems rea- 


ſonable; for how can it be expected that a 


purchaſer ſhould take upon him to make out 


the account as to the quantum of debts and 


aſſets, when he is not entitled to have the 
vouchers to make out ſuch account? There- 


fore, if ſuch eſtate be ſold or mortgaged in 


prejudice of a ſpecific or a reſiduary legatee, 
his remedy will be againſt the executor or ad- 
miniſtrator; but he cannot follow the property 
into. the hands of a purchaſer or mortgagee. 


But voluntary alienation by colluſion of an 
executor, will not be binding upon the pafties 
entitled, but will be ſet aſide in equity, which 
will follow the property in ſuch caſes (h): 


) Nugent v. Gifford, 1 Atk. 463: Crane v. Danke, 
2 Vern. 616, 
And 
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And perſonal eſtate (i) may be clothed with 
ſuch a particular truſt, that it is poſſible the 
court in ſome caſes might require the purchaſer 
of the money to ſee it rightly applied (). 


Where a mortgage is made under a decree, 
the due enrollment and entry of the decree 
ſhould be attended to by the mortgagee. 


([.) Barnard Chan. Rep. 81. (4) Did. 


CAP, 
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IN reſpect of the mortgagee of land, he muſt 
be a perſon capable of poſſeſſing real pro- 
perty; for a mortgage being at law a con- 
ditional ſale, no one who is under a legal im- 
pediment to take by a purchaſe, can have the 
capacity to take by a mortgage. But any one 
who 1s capable of taking an abſolute purchaſe, 
may, it ſeems, take by mortgage ; conſequent- 
ly, all natural and politic or corporate bodies, 
that are not diſabled by law, may be mort- 
gagees, And 1t ſeems that ſome perſons, that 
cannot be mortgagors, may be mortgagees ; 
for an alien may be a mortgagee ; but if 
a mortgage of land be made to him in fee 
ſimple, or for a term of years, he cannot hold 

it, 
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it, but the king will be entitled to have it 
from him, 


A perſon attainted of treaſon or felony, be- 
fore or after attainder may be a mortgagee, but 
he cannot hold the thing mortgaged ; fo a per- 
ſon out-lawed may be a mortgagee of lands, but 
the king will be entitled in both caſes to the 
property, in them, ſubject to the condition in 
like manner as the attainted perſon or out-law 
held them. 


So a femme covert may be a mortgagee, but 
cannot be a mortgagor, unleſs by conſtruction 
of equity on an agreement that ſhe ſhall poſſeſs 
ſeparate property, in which caſe ſhe may pro 
bably be ſo conſidered. 


And an infant may be a mortgagee. 


CAP, 


( 140 


CAP, vl. 


HOW A MORTGAGE Is CONSIDERED IN 
FQUITY. | 


—_———— — 


* 


AT common law, while the ſtrict rules of the 
feudal ſyſtem were permitted to remain checks 
upon the free alienation of real property, no 
idea was entertained of making it ſubſervient 
to the ordinary exigencies of its owners, by ſuf- 
fering it to become the ſubje& of a pledge. 
The landholder, therefore, however preſſing his 
neceſſities might be, had no means of raiſing 
money on his eſtate but by a conditional ſale ; 
and if, by any unforefeen event, he became in- 
capable of performing the condition ſtrictly, or 
at leaſt in effect, at the time appointed, his 
property in the land was gone from him, and 


abſolutely veſted in the purchaſer, without any 


poſſibility, 
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poſsibility, at law, of recovering it. The con- 
ſequence of which was, that an eſtate of great 
value might be forfeited for a trifling conſidera- 
tion. But when the ſtern and rigid ſeverities 
of that tenure yielded to the importunities of 
a more refined age, and the benefits of com- 
merce were found to keep pace with the ex- 
tenſion of a free alienation, the courts of equity 
moulded contracts reſpecting real property into 
the ſhape moſt convenient for the purpoſes of 
ſociety. In adjuſting the various rules reſpe&- 
ing it, many conteſts aroſe between the courts 
of law and equity; the former ever diſplaying 
a ſtrong inclination, to adhere to the old rigid 
maxims introduced for the purpoſe of preſery- 
ing real property unalienable; whilſt the latter 
were diſpoſed to conſider the effential nature 
of contracts, and to give them operation ac- 
cording to the intention of the parties ſtipu- 
lating. In the end they prevailed, and an 
equitable juriſdiction was gradually introduced, 
which by correcting without enfeebling the ſe- 
vere rules of the common law, laid the founda- 
tion of a ſyſtem of juriſprudence, admirably 
adapted to the free enjoyment of property. 


The law reſpecting mortgages became almoſt 
a ſubject of excluſive juriſdiction in thoſe courts, 


for 
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for although in law, the mortgagee (the mort- 
gage being effected by a conditional alienation 
of the land and an actual livery) was conſidered 


as the proprietor, ſubject to be deveſted of it 


only by the ſtrict performance of the condition, 
yet, in equity (a), the tranſaction was deemed a 
mere perſonal contract for the loan of money, 
and the land a ſecurity for the due performance 
of that contract, and the mortgagor was looked 
upon, notwithſtanding the ſolemnities attend- 
ing the conveyance, as the actual owner of the 
land. The debt conſequently ,was there eſteem- 
ed the principal, and the land the incident; 
and whenever the debt was diſcharged, the in- 
tereſt of the mortgagee and all derivative and 
incidental intereſts dependant thereupon, in the 
land determined of courſe, the land being, in 
equity, bound with the power of redemption 
in whatever hands it might be, the legal poſſeſ- 
ſor became in equity, as to any eſtate outſtand- 
ing, a truſtee only for the mortgagor (b). But 
until redemption or ſatisfaction, the mortgagee's 
intereſt was good, in equity (c), to entitle him 
to receive and enjoy the profits. a 


(a) Prec. Chan. 9g, Barnard, 93. 1 Vez, 361. 
(3) 1 Vern. 575. | ' 
(e) Roper v. Ratcliffe, 9 Mod. 196. 
From 


— 
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From viewing the ſubject in this light, this 
concluſion neceſſarily followed, that a mortgage 
was not ſuch an alienation of a man's real pro- 
perty, as altered any diſpoſition of it previouſly 
made ; but only in ſo much as it was thereby 
neceſſarily affected; ex. gra. having been pledg- 
ed by the owner, it could not be recovered by 
him or his alienees, but by diſcharging the de- 
mand for which it was a W that being a 
lien thereupon. 


Therefore where 7, ſeiſed in fee (d), ſettled 
his lands by a voluntary conveyance to the uſe 
of himſelf for life, with remainder to his daugh- 
ter and heir apparent in tail, remainder to his 
three brothers in tail, remainder to himſelf in 
fee, with power of revocation ; and ſeven years 
after mortgaged thoſe lands in fee to one of the 
three brothers, that were remainder- men; and 
the condition of redemption was, that if the 
mortgagor or his heirs paid the money at the 
day, he ſhould have the Jand in his former 
eſtate; the mortgage became forfeited, and the 
mortgagee afterwards purchaſed of his elder 
brother, who was the heir at law. The third 
brother then brought his bill for the third part, 
by virtue of the remainder in tail limited to 


(4) Thorne v. Thorne, 1 Vern. 141. 182, et vid. Fitzgib. 217. 
8 him 
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him and his two brothers; and the queſtion 
was, whether the mortgage was a total revoca- 
tion, or only pro tanto ? and held it was a re- 
vocation pro tanto only, the mortgagor being 
to have the lands, on payment, as in his former 
eſtate. | 


So where 1 5, in 1663, by his will in writing, 


. deviſed lands to 4, in tail male, remainder to 


the plaintiff in fee, and having afterwards oc- 
caſion for money, mortgaged thoſe lands in fee, 
and in 1683 died (e): A being dead without 
iſſue, the plaintiff, who had the remainder, 
brought his bill to be let into the benefit of 
this deviſe. It was objected by the council for 
the defendant, who was the heir at law, that 
this being a mortgage in fee, was an abſolute 
revocation of the deviſe; although, if it had 
been but a mortgage for years, then they ad- 
mitted the reverſion would have paſſed, and 
that would have carried with it the equity of re- 
demption /, and fo the revocation would have 
been pro tanto only. But here being an eſtate 


(e) Hall v. Dunch. 1 Vern. 329, 342. Lord Bridge- 
water v. Duke of Bolton, 2 L. Raym. 968. 2 Will. 649. 
Earl of Lincoln v. Rolle, Show. Par. Ca. 156. Monta- 
gue v. Jefferys, 1 Roll. Abr. 616, letter u. No. 2. 2 P. 
Will. 335. 

(F) 1 Salk. 158. 1 Vern. 97. 3 Atk. 748. 
| In 
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in fre mortgaged, that went to the whole, and 
was a full and abſolute revocation in law; and 
being ſo in law; there was no reaſon for equity 
to aid the plaintiff againſt the heir at law. But 
the Maſter of the Rolls was of opinion, that a 
mortgage was a revocation pro tanto only, which 
decree was afterwards affirmed upon appeal to 
the Chancellor, his Lordſhip declaring (g); that 
though the mortgage in fee was a revocation at 
law; yet, in equity; it ſhould not be taken for 
a total revocation, but the deviſee ſhould - be 
admitted to the redemption; for the intent of 
the mortgagor, in making the mortgage, could 
be no other than only to ſerve his ſpecial pur- 
| Poſe of borrowing money to ſupply his preſent 
occaſion; 


But, if the mortgage be made to the deyiſee; 
ſubſequent to the deviſe, that will be a total 
revocation, the two intereſts of a mortgagee 
and a deviſe being inconſiſtent with each other. 
As where one ſeiſed in fee of the lands in queſ- 
tion (k), and having one ſon and one daughter, 
made her will, and thereby deviſed them to her 
daughter and her heirs, and afterwards, for ſe- 


(g) 1 Verii. 342. 
(5) Harkneſs v. Bayley, Pre. Chan, 514. et vid. Coke 


and Bullock, Cro: Jac. 49. | 
L curing 
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curing, 400ol. which ſhe was indebted: to her 
daughter, ſhe and her fon joined in a mortgage 

of them to her for five hundred years, to be 

void on payment of 100. per annum to the 
daughter during her mother's life, and the 

4000l. with intereſt, within three months after 

her mother's death. The queſtion was, whether 
this mortgage to the daughter, being made ſub- 

ſequent to the deviſe, were a revocation of the 
deviſe.in fee to her by the mother's will, or only 
pro tanto? And. it was urged, that the mother's. 
intention, in making this mortgage, was only 

with a deſign to ſecure the 4000!. ſhe ſtood in- 
debted to her, not to revoke the deviſe in fee: 
but it was deereed to be a revocation ix tots, 
for it was made to the ſame perſon as was de- 

viſee, and, therefore, inconfiltent with the de- 

viſe. | 


* 


Every contract for the /ecuFing of money, by 
the conveyance. of a real. eſtate to the lender, 
not made in contemplation of an. eventual ar- 
rangement of property, is, in equity, deemed a 
mortgage (1); and all proviſos and ſtipulations 
between the parties, tending to alter, in any 
ſubſequent event, the orig inal nature of the 
- mortgaged intereſt, or prevent the redemption 


(i) Mellor v. Lees, 2 Atk. 495, infra. 
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df the eſtate pledged upon payment of the mo- 
ney borrowed, with intereſt, are void. For were 
any ſuch agreements ſuffered to prevail, they 
would put it in the power of every mortgagee 
to take advantage of the neceſſities of the mort- 
gagor, by inſerting reſtrictive clauſes to prevent 
a redemption: of the eſtate pledged, unleſs upon 
terms injurious to the latter. In equity, there- 
fore, the right of redemption is conſidered as 
inſeparably incident to every contract founded 
on a mortgage, and can no more be reſtrained, 
than the power of tenant in fee- ſimple, to alien 
generally, or of tenant in tail to ſuffer a re- 
covery; it being a maxim in equity, that the 
ſame eſtate or intereſt cannot be a mortgage at 
one time, and at another time ceaſe to be ſo. 


Thus, where Sir Robert Jaſon, father of the 
defendant, being ſeiſed of an eſtate chargeable 
with a mortgage for 4500. and intereſt, to one 
Fiſher, entered into a treaty of marriage with 
the plaintiff, and, by articles, 1t was agreed, 
that 2100/4. ſhould be paid towards that debt, 
with 15001. the portion of the plaintiff, and 
6000. advanced by Sir Robert, which reduced 
it to 1900. for ſecuring payment whereof, by 
inſtalments at certain times, a leaſe of the pre- 
miſes for five hundred years was made to Tra- 

L2 vers 
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vers and Finch (k), defendants, with a proviſo, 
that afterwards they ſhould join with Sir Robert 
to convey the premiſes to truſtees and their 
heirs, to the uſe of Sir Robert for life, remainder 
to the plaintiff for her jointure and in full of 
dower, remainder to the truſtees and their heirs, 
in truſt, that if Sir Robert ſhould pay the 1900!. 
with intereſt, amounting to 2700!l. within the 
{aid time, if he ſhould ſo long live, or other- 
wiſe within three years after the date of the 
laſt - mentioned conveyance, and procure the 
leaſe to be ſurrendered, to the intent that if 
the defendant, Dame Anne, ſurvived him, ſhe, 
ſo long as ſhe lived, might hold the premiſes 
diſcharged of the ſame, then the ſaid truſtees 
ſhould be ſeiſed of the premiſes to the uſe of 
Sir Robert and his heirs; but in caſe either of 
failure of payment, or Sir Robert's death before 
payment and ſurrender of the leaſe, then that 
the truſtees, and the heirs of the ſurvivor of 
them, ſhould ſtand ſeiſed of the reverſion, to 
them limited, in truſt for the plaintiff and her 
heirs, not only to enable her to pay the debt, 
and free her jointure thereof, but to the end 
ſhe might enjoy the inheritance for increaſe of 
her fortune, according to an agreement between 


() Jaſon v. Eyres, 2 Chan. Ca. 33. Trin. 32 Car. 2. 
| her 
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her and Sir Robert; and ſhould convey the ſame 
as ſhe, during coverture, or ſole, or her heirs, 
ſhould direct. Sir Robert Jaſon died, leaving 
the defendant his heir. Dame Anne married 
 Eyres, one of the plaintiffs, who, there being 
a former incumbrance not taken notice of, paid 
it with damages. 


On this caſe, croſs bills were filed by Eyres 
and his wife to have the inheritance, and by 
the heir of Sir Robert to have the Inheritance 
on paying the debt. 


On the hearing it was argued for Eyres, that 
it was an expreſs agreement that the wife ſhould 
have the inheritance, if the debt were not paid, 
or the leaſe ſurrendered ; that it could not be a 
mortgage as to the wife, though the leaſe was 
a mortgage to Filer; that if it had been meant 
to have been a mortgage, the power of redemp- 
tion would have been limited to the heir as 
well as to Sir Robert ; but it was only limited 
to him, and not to his heir ; that there was 
reaſon for ſo doing, becauſe her whole portion 
had been expended in reducing the debt, and 
ſo, until payment thereof, ſhe would otherwiſe 
have been without any profits of her jointure; 
that in contemplation of this, it was expretsly 


L 3 agreed, 
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agreed, the reverſion ſettled in the truſtees ſhould 
go to the complainant and her heirs, not only 
to enable her to pay the debt, and free her 
Jointure, but to the end that ſhe might enjoy 
' the inheritance for the increaſe thereof. But 
the court decreed it a mortgage, ſaying, that if 

the father, Sir Robert, had lived after three 
years, it could not have been denied but he 
might have redeemed it; and that no mort- 
gage could be altered by any artificial words, 
unleſs by ſubſequent agreements. 


So where 4, having ſettled a jointure on the 
plaintiff before marriage, which proved defec- 
tive, and not of value according to the mar- 
riage agreement, afterwards made her an addi- 
tional jointure of other lands, and then, in 1673, 
made a mortgage to the defendant B, for ſe- 
curing 1000. with intereſt, in which, among 
others, part of the jointured lands were com- 
priſed (1); in the mortgage-deed there was a 
ſpecial clauſe of redemption, that if 4, or the heirs 
male of his body, ſhould, in June 1686, pay the 
principal ſum and intereſt in the mean time, 
then he, or the heirs male of his body, ſhould: 
be admitted to redeem ; and there was likewiſe 
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(!) Howard v. Harris, 1 Vern. 33, 190. Sc. 2 Ca. Ch. 
147. Sc. 2 Vent. 364. 


* 


a covenant 
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a covenant to pay the 1000l. on the — day 
of ——, 1686, and intereſt in the mean time, 
by half-yearly payments. A died without iſſue, 
and his wife, being a jointreſs of part of the 
mortgaged premiſes, and ſo entitled to redeem 
the whole, exhibited her bill, in 1677, for that 
purpoſe. The caufe was heard before Lord 
Chancellor Notting kam, and afterwards re-heard 
before Lord Keeper North ; and both decreed, 
that the mortgage ſhould be redeemed not- 
withſtanding the mortgagor's death without 
ue; the rather, becauſe the defendant had 
a covenant for re-payment of his mortgage 
money. 


So, where the condition of a mortgage was, 
to redeem dwring the life of the mortgagor, it 
was decreed, that the heir might redeem not 
withſtanding (in). 75 | 


It makes no difference whether the proviſo 
for redemption be in the ſame deed, or the 
conveyance be abſolute, and the power of re- 
demption given by a diſtinct inſtrument. 


Thus, where 4, having a church leaſe for 
three lives, conveyed and aſſigned it to the de- 
(m) Kilvington . Gardiner, 1 Vern. 192, cited in the 

laſt caſe. 
L4 fendant, 
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fendant, B's father, in conſideration of 5 5ol, 
and the conveyance was abſolute (n); yet B, 
the purchaſer, by deed under his hand and ſeal, 
agreed that rf A, at the end of one year, then 
next enſuing, paid him 600l. he would re-con- 
vey. The 6001. was not paid, two of the lives 
died, the leaſe was twice renewed by the defend- 
ant and his father, and twenty years had paſſed 
fince the firſt conveyance, when A, being a pri- 
ſoner in the fleet, and indebted to the Warden 
for chamber-rent, affigned to him all his right, 
title, intereſt, equity, and power of redemption 
in the leaſe ; whereupon he brought his bill to 
redeem, and it was ſo decreed on payment of 
the principal, and alſo the fines paid upon the 
renewal of the leaſes, with intereſt, 


Nor will an agreement to make the convey- 
ance abſolute upon payment of a farther ſum, 
if the money lent be not paid at the day ap- 
pointed, alter the caſe; ſuch ſtipulations being 
deemed unconſcionable, becauſe a man ought 
not to have intereſt for his money and a colla- 
teral advantage beſides; nor may he clog the 
redemption by any bye agreement (o). T here- 


(n) Manlove v. Ball er Bruton, 2 Vern. 84, et wid. Croft 
v. Powell, Comyns 603. 


— Willett v. Winnell, 1 Vern. 488. 
fore, 
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ſore, where the plaintiff was the youngeſt ſon 
of his father, and the father being ſeiſed ac- 
cording to the cuſtom of the manor of. IV, of a 
copyhold tenement of the nature of Borough 
Engliſh, of the value of 15. per annum, bor- 
rowed 200. of the defendant's father in April 
1671, and, for ſecuring the ſame, made a con- 
ditional ſurrender into the hands of two cuſto- 
mary tenants of the manor, to be void on pay- 
ment of the 200l. with intereſt in April 16723 
and at the ſame time the plaintiff's father en- 
tered into a bond, conditioned that if the 2o0ol. + 
and intereſt ſhould not be paid at the day, 
then, if the defendant's father ſhould, within 
ten days afterwards, pay him, his executors, 
adminiſtrators, or aſſigns, the farther ſum of 
781. in full for the purchaſe of the premiſes, 
the bond ſhould be void, or otherwiſe ſhould 
ſtand in full force. The plaintiff's father died 
in 1671, before the mortgage was forfeited, 
leaving the plaintiff an infant of two years old. 
The 200. with intereſt, not being paid at the 
day, the defendant paid the 781. the next day, 
when, according to the condition of the bond, 
the mortgage was forfeited, to the adminiſtrator 
of the plaintiff's father. The plaintiff's bill was 
to redeem on re-payment of the 200l. with in- 
tereſt, diſcounting the profits. The defendant, 
hes 6 5 by. 
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by his anſwer, inſiſted it was an abſolute pur- 
chaſe, but the court decreed a redemption, not 
doubting but it continued a mortgage ; and, 
as to the 781. declared that to be well paid to 
the adminiſtrator, and ordered the whole to 
be repaid with * diſcounting the meſne 
profits. 


So where 4, the defendant, lent money to B, 
to carry on buildings, taking a mortgage from 
him to ſecure 16, oool. with legal intereſt (p); 
and, in another deed, executed at the ſame time, 
took a covenant from B that he ſhould convey - 
to the defendant, if he thought fit, ground- 
rents, to the value of 16,000. at the rate of 
twenty years purchaſe ; on a bill to redeem, the 
defendant inſiſted upon the agreement, but 4 
redemption was decreed on payment of intereſt, 
principal, and coſts, * regard thereto. 


Again, where the Dlaintif being ſeiſed in fee 
of the lands in queſtion worth 2004, per annum, 


mortgaged the ſame in 1637, to the defend- 
ant's father for 2504. and agreed and alſo ſealed 
a deed for the abſolute ſale thereof, if the mo- 
ney were not paid at the end of ſeven years (g) ; 


6% Jennings c a7. v. Ward, er ab. 2 Vern. 520. 
(4) Bowen v. Edwards, 1 Rep. Ch. 222. 13 Car. 2. 
1 a redempe 
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2 redemption was decreed notwithſtanding z for 
the defendant's father, having exhibited a bill 
againſt the plaintiff for the land or the money, 

made it evident that it was only a mortgage 
originally, and being fo at firſt, the ſubſequent 
agreement could not alter it. 


And although a mortgagee have a power to 
mortgage or to fell the lands mortgaged abſo- 
lutely (7), in caſe of failure of payment at a given 
time, a court of equity will, nevertheleſs, conſider 
any conveyance by him to be ſubject to re- 
demption, if it be evident from the ves geſtæ, 
that the vendee did not depend upon the 
power; as if the equity of redemption be ex- 
cepted in the conveyances. 


Nor will any ſubſequent agreement, enterad 
into between the aſſignees of the mortgagee 
and other perſons, though creditors of the mort- 
gagor, to reſtrict the period of redemption, alter 
the nature of a contract, originally founded on 
2 mortgage, | 


Thus, where one creditor (lands mortgaged, 
or the equity of redemption of them being ſub- 
ject to debts, and the mortgagee having ex- 


V. the caſe of Croft v. Powell. Supra. 14. 
hibited 
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hibited a bill to redeem, or be forcloſed) under- 


took to redeem, entering into an agreement 


with the other creditors, that, if they paid him 
the money at a day appointed, they ſhould re- 
deem, otherwiſe the lands ſhould be his abſo- 
lutely s). Though the creditors failed to pay 
the money at the time agreed upon, yet, upon 
a bill exhibited by them afterwards, a redemp- 
tion was decreed, | 


And it ſeems queſtionable whether a power 
of redemption can be ſet up upon a ſubſequent 
parol, agreement, made after an abſolute con- 
veyance executed; for if it be a mortgage it 
muſt be ſo ab initio on the original agreement. 


And, therefore, where one having the rever- 
fion expectant upon the determination of a 
leaſe for life, in an eſtate worth 1000. per an- 
num, conveyed it in fee to N, in conſidera- 
tion of 1000/7. and no more, and the tenant for 
life died, a pretence was ſet up that this con- 
veyance was no more than a mortgage, becauſe 
A had declared that he did not know how 
long he ſhould enjoy the eſtate, and that he. 


would take his money again with intereſt (7) ; 


) Exton v. Greaves, 1 Ver. 138, infra. 
(:) Vid. Copleſtone v. Boxwill, 1 Chan, Ca. 1, 3 Salk, 


241. a 
| e 
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Jed dubitatur per curiam ; and one reaſon was, 
becauſe matter ſubſequent will not make it a 


mortgage, if it was not ſo upon the original 
agreement. 


But although Courts of Equity will not ſuf- 
fer the mortgagee to clog the redemption with 
any ſtipulation for a purchaſe, at a ſpecific 
price agreed upon at the time of the loan, be- 
cauſe the admiſſion of ſuch a practice would 
furniſh an inlet to great fraud and impoſition 
upon the mortgagor ; yet, I apprehend, a mere 
agreement that, in caſe of ſale, an opportunity 
of pre-emption ſhould be given to the mort- 
gagee, would be decreed; but it muſt be 
claimed at a reaſonable time (u); for, where 4, 
the plaintiff's brother, died, having previouſly 
mortgaged lands to B by deed, containing co- 
venants to re-convey upon. fix months notice 
of payment of the principal and intereſt, and 
that in caſe the eſtate ſhould be fold, B 
ſhould have the pre-emption; B got the 
counterpart into his hands after 4's death; 
then the plaintiff gave him fix months notice 
that he would pay off the mortgage, which he 
rand to accept; upon which, the plaintiff 


(% Orby v. Trigg, 2 Eq. Ca. Abr. 599, 24. Sc. 9 Mod. 
Ca. in Law and Eq. 2. 


exhibited 
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exhibited his bill for a re-conveyance of the 
eſtate, having entered into articles for the ſale 
of it. B, in his anſwer, infiſted on the cove- 
5 nant for pre- emption; but it appearing that 
neither the plaintiff or purchaſer knew any thing 
of this covenant, the counterpart of the deed 
having been in B's cuſtody ; that the plaintiff, 
on application for it, had been denied it, the 
mortgagee inſiſting only on payment, alledging 
the ſecurity was too narrow for the money lent, 
and threatening to forecloſe, never having men- 
tioned. his claim to pre-emption until after the 
eſtate was ſold; it was ſaid, he ought not to ſet 
it up to the prejudice of the purchaſer, having 
had time to claim it, if he had pleaſed, before 
the eſtate was fold; and it was decreed ac- 


cordingly. 


A diſtinction hath been made by the Court 

. of Chancery (2), between contracts originally 
rege upon lending and borrowing money, 
with an agreement for a purchaſe in a certain 
event, and caſes where, after a mortgage, a new 
agreement hath been entered into and executed 
by the parties for an abſolute purchaſe, although 
there be a ſubſequent declaration that the mort- 
gagor may have his eſtate upon payment of in- 


— — . ————. * — 2 2 
- 


= . — 
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. 


(x) Barrell v. Sabine, 1 Vern. 268, 
tereſt, 
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tereſt, principal, and coſts; or, where a releaſe 
0 of the equity of redemption 18 given with a col- 
lateral agreement to re- convey, upon re- payment 
of the purchaſe money; and, in the latter caſes, 
it hath been determined that no re-purchaſe 
mall be had, unleſs upon ſtrict en of 
the conditions ſtipulated. - 


Thus where 4, a joint-tenant with B, ber 
ſiſter, made an abſolute conveyance to C. in fee 
tor 104. which was admitted to be intended 
enly as a mortgage (; ſome time after, in 
1780, thoſe deeds were cancelled, and then 4, 
in conſideration of 1847. (including the 1041. 
paid by C/ conveyed the eſtate ut /apre, but 
with a farther covenant not to agree to any 
partition without C's conſent.. B was in poſ- 
ſeſſion till 17 10, when C, ejecting her out of the 
moiety, enjoyed it quietly till 1726, at which 
time 4 brought a bill for redemption, to which 
C pleaded himſelf an abſolute purchaſer. The 
receipts given for the money, mentioned it to 
be purchaſe money. In 1710, there was an 
agreement that 4 might have the eftate again, 
if defired, on payment of principal, intereſt, 
and charges. It was firſt heard before the 


Pp 
O Cottere! v., Purchaſe, Ga. in Eq. Temp. Lord Tal- 
bat, 63, 


Maſter 
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Maſter of the Rolls, who diſmiſſed the bill. 
Afterwards it came on before Lord Chancellor 
Talbot, who obſerved the caſe was very dark; 
the firſt deed was admitted to be à mortgage, 
the ſecond was made in the ſame manner, ex- 
cepting the covenant reſpecting the partition, 
which was the darkeſt part of the caſe; for to 
ſuppoſe that it was an abſolute conveyance, 
and to take a covenant from one who had no- 
thing to do with the eſtate, made both the 
covenant and parties vague and ridiculous; but 
that it would be equally ſo, if the deed was 
ſuppoſed not to be an actual conveyance, ſo 
that it was of no great weight, and ought to 
be laid out of the queſtion; that he was in- 
clined, upon the whole, to think the convey- 
ance in 1708, was at firſt an abſolute con- 
veyance. The agreement, in 1710, for the re- 
purchaſe, ſhewed it was not redeemable at firſt; 
the acquieſcence of ſixteen years under C's poſ- 
ſeſſion, was a ſtrong evidence of it; and his Lord- 
ſhip, upon the circumſtances of the caſe, af- 
firmed his Honor's decree. 


So, where lands in Wales were mortgaged fof 
400l. and afterwards, neither principal nor in- 
tereſt being paid at the time limited, the 'mort- 


gagee 
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gagee brought an ejectment (2), got poſſeſſion 
of the premiſes, and then obtained a releaſe of 
the equity of redemption from the mortgagor, 
upon payment of 3501. more; a note was given 
at the time of executing the releaſe; that the 
releaſee, on payment of the 7 50. and all charges 
of repairs within a year by the releaſor, ſhould 
ſell and convey to him the premiſes. Payment 
having been neglected for ſixteen years, redemp- 
tion was not allowed, the note being conſidered 
as an original agreement between the parties to 
ſell and convey the premiſes upon the terms 
therein mentioned, but not that the releaſor 
ſhould be at liberty to redeem the ſame, 


We muſt remark here alſo, that if the tranſ- 
action paſſes between perſons of the ſame fami- 
ly, and there appears upon the face of the con- 
tract, or in proof, an intention, in à certain 
event, to benefit the lender of the money, the 
contract will be confidered as wearing a kind of 
double aſpect, and the court will ſupport the 
intention of the parties to turn a mortgage in- 
to a purchaſe in a certain event, though con- 
trary to the general rule; for, in ſuch caſe, 
there is no danger of any fraud or practice 


(z) Endſworth v. Griffith, 15 Vin. Abr. 468, Pl. 18. 
2 Eq. Ca. Abr. 595, Pl. 6. 1 Brown's Parl. Ca. 149. 


M " againſt 
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againſt the mortgagor, which is the miſchief 
intended to be prevented by a fri obſervance 
of the maxim in equity, that an eftate cannot 
be a mortgage at one lime, and an abſolute 
Surcoaiy at another. 


Thus, LY one, ſeiſed in fee, in conſidera; 
tion of 1000/7. paid to him by a perſon that mar- 
ried his kinſwoman, conveyed to him and his 
heirs, and took a re-demile for ninety-nine years, 
if he ſhould live ſo long, with a covenant there- 
in, that if he ſhould pay 1000l. with the in- 
tereſt that ſhould be due for the ſame at any 
time during his life, the mortgagee ſhould re- 
convey to him and his heirs; and, if the mort- 
gagor did not pay the money,. then his heirs, 
Sc. ſhould have no power to redeem ; the mort- 
gagor died, the money not being paid. His heir 
preferred a bill to redeem, and, at firſt, it was 
fo decreed by Lord Nottingham (a). Afterwards 
the cauſe came on again, upon a demurrer to a 
bill of review, to reverſe that decree. It was ar- 
gued for the demurrer, that an eftate could not 
be a mortgage at one time, and afterwards be: 
come an abſolute purchaſe by one and the ſame 
deed ; that the mortgagee, in this caſe, had a 
proper remedy, and might have made his eftate 

(a) Bonham v. Newcomb, 2 Vent. 364. 1 Vern. 7y 
214, 232. 2 Ca. Ch. 58. 159, | 

| . abſolute 
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abſolute in a legal courſe, by exhibiting a bill to 
forecloſe; but the court inclined to reverſe the 
decree. 


And this cauſe coming on de integro, the 
Lord Keeper adhered to his former opinion, that 
there ought to be no redemption (6b) ; princi- 
pally, becauſe it was proved in the cauſe, that 
the deſign of the mortgagor was to make a ſet- 
tlement by this mortgage, and that he intended 
a kindneſs and benefit to the mortgagee, in caſe 
he ſhould not think fit to redeem in his life- 
time. And as there was -an expreſs covenant 
that the mortgagor might redeem at any time 
during his life, his Lordſhip thought he could 
not in equity have been debarred of that pri- 
vilege, for, by a bill to forecloſe a man, you 
could only bar him of his equitable title when 
his eſtate, in law, was become forfeited z but 
when he had a continuing title at law, as in 
this caſe, by an expreſs proviſo that he might 
redeem at any time during life, he thought 
equity could not have debarred him of that 
privilege, And, therefore, ſeeing the mort- 
gagee, in the preſent caſe, could not have 
compelled the mortgagor to redeem, and 
that the mortgagor might have lived ſo long 


(3) I Worn: 4955 
Mz. AS 


164 HOW A MORTGAGE 1$ 


as to have made it an ill-bargain, then, when 
by contingency it happened to be a good bar- 
gain, there was no reaſon to raiſe an equity 
to take the eſtate from the mortgagee, eſpe- 
cially where there was a kindneſs and benefit 
mtended him by the mortgagor.—Ahd Lord 
Nottingham's decree was reverſed, and the 
reverſal afterwards affirmed in parliament. held 
1& 2 W.and A. 


So, if a man borrows money of his brother, 
and agrees to make him a mortgage, and, that 
if he has no iſſue male, he ſhall have the land; 


ſuch an agreement, made out by proof, might 
be decreed in equity. (e) 


Another exception hath been made to this 
general rule, namely, where a conditional con- 
veyance is made, to be void upon payment of 
a ſum certain, within a ftipulated time, in 
contemplation of a ſettlement, or family pro» 
viſion. (d) As where A, ſeiſed of a copyhold 
in fee, ſurrendered it, upon his marriage, to 
the uſe of himſelf and his wife in ſpecial taih 
remainder to her in fee, upon condition that, 
if he paid gol. at a day certain, to the daugh- 


{c) 1 Vern. 193. 
02 King v. ex. 2. Eq. Ca. Abr. 595. c. 8. 
ter 
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ter that the wife had, then the whole ſurrender 
ſhould be void. —The day elapſed, the 5ol. not 
paid, and the huſband died without iſſue. On 
a bill to redeem, brought by his heir againſt a 
purchaſer from the wife, the defendant pleaded 
that he was a purchaſer for a valuable conſider- 
ation without notice; and it was reſolved, that 
this was not originally deſigned for a mortgage, 
but that the party, by ſettling it thus, had 
left it in his election, either to perform the 
condition by paying the money, or to let the 
ſettlement ſtand; he had choſen the latter, and 
the plea was allowed. 3 


So, where one, (e) upon his marriage, co- 
venanted that his wife ſhould be paid 1000. 
within two years after his death, and for per- 
formance thereof, entered into a ſtatute; but 
prior to the covenant and ſtatute, had 
mortgaged part of the lands for 5ool. for 
certain years. Afterwards he deviſed theſe 
lands to his wife and her heirs, if the 1000. 
were not paid to her, according to the mar- 
riage covenant, ſhe paying off the ſaid 5007. 
He died, leaving his wife executrix, to whoſe * 
hands aſſets came; the 10007. not being paid 
to the wife, ſhe paid off the 5ool. and had the 


| (+) Sir Nich. Wolſton . Aſton, Hardrefs $11. 
| M 3 mortgage 
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mortgage lands aſſigned to her. She then con- 
veyed over the mortgage lands in fee by fine 
and deed. The queſtion was, whether the 
heir of the covenantor could redeem, paying 
the 1000l. and the 5oof. with intereſt upon 
diſcount of the profits? And the Lord Chief 
Baron was of opinion he could not; for the 
deviſe to the wife was abſolute, if the 1000. 
were not paid at the time appointed, 


A diſtinction hath been likewiſe taken, be- 
tween mortgages, and defeazable purchaſes, 
ſubje& to re-purchaſes within a time limited, 
where the intereſt is taken by way of rent- 
charge; for, in the latter caſes, the ſtipulations 
made between the parties muſt be ſtrictly ad- 
hered to, or the eſtate of the grantee will be- 
come abſolute. If it were otherwiſe, it would 
make property very precarious: for if, after 
the term agreed upon, the eſtate were to be 
conſidered as a redeemable intereſt, then it 
would be only a perſonal eſtate; but, if con- 
ſidered as abſolute, 1t would be a freehold, and 
muſt be conveyed as ſuch. This would create 
great confuſion, and render it very difficult for 
perſons either to diſpoſe of ſuch property, or 

to fettle what kind of conveyance was proper. 


Thus 
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Thus where 75 {f) granted a rent- charge in 
fee of 487. a year to B upon condition, that 
if I ſhould, at any time, give notice to pay 
in the conſideration- money (being 8001) by in- 
ſtalments, viz. 100. at the end of every fix 
months; and ſhould, purſuant to ſuch notice, 
pay the ſame and intereſt at any time during 
his life-time, then the grant to be void. There 
was no covenant for J S to pay the money, 
and the rent-charge was much leſs than what 
the intereſt came to (intereſt then being 8 per 
cent.) B had conveyed it over after J S's 
death to a purchaſer with collateral ſecurity 
for quiet enjoyment, and the purchaſer had 
afterwards made a marriage ſettlement upon it. 
The queſtion was, whether it was redeemable . 
after ſixty years? And it was decreed, by Lord 
Cooper, that it was not. His Lordſhip ob- 
ſerved, it was material that at the time of 
making the mortgage, intereſt was at 8 per 
cent. the rent-charge, therefore, was much leſs 
than the intereſt of the money ; conſequently 
the payment of the rent-charge could not be 
taken as the payment of the intereſt ; that ſe- 
veral circumſtances occured in this caſe, which, 
though each of them ſingly might not be of 


Y Floyer v. Lavington, 1 P. Wms. 268. 
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force to bar the redemption, yet, joined toge · 
ther, were ſtrong enough to prevail over it ; 
that the mortgagee ſeemed to have allowed q 
conſideration for purchaſing the equity of re- 
demption after the death of the mortgagor ; 
firſt, by taking the rent of 481. per annum; 
ſecondly, by agreeing to have his money by 
inſtalments ; thirdly, by leaving it only at the 
election of the mortgagor, whether he would 
redeem or not ; that there could be po reaſon 
given why ſuch a contingent right of redemp- 
tion might not, upon fair and equitable terms, 
be purchaſed ; ; that length of time, where ſo 
great as in the preſent caſe, was a good bar of 
redemption of a rent-charge, as well as of 
land; and that the mortgagor was not bound 
to pay the money by any covenant. 


The Reporter obſerves upon the laſt caſe, 
that it was thought length of time was the 
principal objection to the redemption ; but, 
in the caſe of Mellor v. Lees, (g) which came 
on before Lord Chancellor Hardwicke, upon 
an appeal from the Rolls, the doctrine that 
ſuch limited agreements for redemption, or ra- 
ther re-purchaſe, were legal, was confirmed. 


) 2 Atk. 494. 
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In this caſe a mortgage was made of an 
eſtate by the plaintiff's grandfather, Thomas 
Mellor, in 1689, to John and James White- 
head ; the Whiteheads afterwards, on the 5th 
of June 1689, mortgaged the ſame eſtate to 
Cartwright and Haywood, and their heirs, for 
ſecuring 260l, to which Thomas and his ſon, 
John Mellor, were parties; and Cartwright 
and Haywood, in order to ſecure themſelves 
the intereſt, made a leaſe to the plaintiff's fa- 
ther and to his aſſigns, dated the 12th of June 
1689, for five thouſand years, at the rate of 
121. a year, for the three firſt years, and 10l. a 
year for the remainder of the term; and if, in 
the ſpace of three years, the 2001. was paid 
with intereſt, then the premiſes were to be 
re- conveyed. Receipts had been given ſome- 
times for intereſt, and ſometimes for a rent- 
charge; the laſt receipt was in 1730. The 200l. 
lent was money left under one Sutton's will in 
1687, and directed to be laid out in the pur- 
chaſe of lands in fee, in Lancaſhire or Cheſhire ; 
the rents to be applied towards clothing twenty 
four aged and needy houſe-keepers, The eſtate, 
at the time of the mortgage, was worth goo. 
only, but was now valued at gool. The plain- 
tiff, on the 20th of January 1738, had given 
notice that he would pay in the money ; but 


2 the 
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the defendant, a new truſtee of the charity, 
had refuſed to take it, inſiſting that it was an 
abſolute purchaſe. And it was ſo decreed by 
\. Forteſcue, Maſter of the Rolls, from which 


decree there was now an appeal made to the 
Chancellor, 


His Lordſhip faid there were two general 
queſtions in the caſe. Firſt, as to the contract, 
whether the tranſaction was, in its nature, a 
mortgage, or a defeazable purchaſe ſubje& to 
a re-purchaſe ? Secondly, whether, if originally 
intended as a mortgage, length of time would 
not be a bar to redeeming ? 


—— : 


As to the firſt, there was a difference ' be- 
tween ſuch an agreement as this, which related 
to a rentrcharge iſſuing out of land, and an 
agreement which related to the land itſelf, So 
alſo the caſe of creating a rent-charge, and 
mortgaging a rent-charge, were different conſi- 
derations; when a man took a mortgage, the pro- 
duce of the eſtate was not only barely adequate 
to the intereſt, or even to a perpetual payment 
of the 1ntereſt, but, generally, was double the 
yalue of the intereſt of the money lent. If 
any fetters had been laid upon redeeming the 
mortgaged eſtate, by an original agreement 
| I either 
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either in the mortgage-deed, or in a ſeparate 
deed, it would not have availed, where it was 
done with a defign to wreſt the eſtate fraudu- 
lently owt of the hands of the mortgagor : 
but what fraud or inconvenience was there in 
this caſe ? The land itſelf was not parted with, 
but it was merely ſelling a rent-charge ſtrictly 
adequate to the conſideration given; and, in- 
ſtead of having a chance for the whole eſtate, 
the lender was contented to buy the intereſt for 
ever by way of rent-charge. 


As to the particular agreement, his Lordſhip 
ſaid, that from that, and from the articles 
made in 1689, it appeared plainly to be the 
intention of the parties that, after the end of 
three years, the intereſt ſhould be changed into 
a rent-charge, and be irredeemable. 


His Lordſhip farther ſaid, it was material, 
that the money left to the charity and lent, 
was not to be laid out at intereſt, but to be 
inveſted in land in fee ſimple; ſo that the 
truſtees, being under an inability of treating 
in the common way, put it in this method; 
and the will itſelf laid the foundation of the 
tranſaction, and cleared the defendants from the 
| ſuggeſtion of oppreſſion and impoſition. 


Like- 
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Likewiſe an eſſential circumſtance in this 
caſe was, that there was no covenant in the 
deed for re- payment of the mortgage-money (h); 
for though, in general, this was no rule againſt 
redemptions, here it was explanatory of the 
whole ſcheme and intention of the parties. He 
did not found his opinion fingly upon the na- 
ture of the contract, but alſo upon the great 
length of time elapſed, being 48 years. Not 
that the general rule of the court (not to ſuf- 
fer a common and plain mortgage to be re- 
deemed after the mortgagee had been in re- 
ception of the rents and profits a conſiderable 
time, becauſe it would be making him bailiff 
to the mortgagor and ſubje& to an account) 
applied forcibly in this caſe gf a rent-charge 3 
there would be no ſuch inconvenience, for the 
perſon might eafily account ; but the value of 
property was greatly altered fince 1689, there- 
fore more might have been ſaid, if the re- 
demption had been propoſed ſooner. Hig 
Lordſhip concluded by ſaying, the bill was 
properly diſmiſſed at the Rolls, not ſo much 
upon general rules, as upon the particular 
circumſtances of the caſe, and of the ſimili- 
tude between it and that of Floyer v. Las 


vington. (i) 
(5) 1 Will. 271, (i) Supra. page 167. 


I; 
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It is to be obſerved, upon the reaſoning in 
this caſe, that although Lord Hardwicke ſtated 
the length of time, as an additional reaſon in 
ſupport of this decree, yet he only urged it as 
to its operation 1n altering the value of the pro- 
perty, and not as a preſumption of the grantor's 
having abandoned his right of redemption, if 
he had ever been intitled to it. And his Lord- 
ſhip principally determined upon the ſpecial 
circumſtances of the contract, for, as he juſtly 
obſerved, length of time was allowed to be a 
good objection to redemption, becauſe of the dif- 
ficulty it laid upon the mortgagee of accounting, 
which, in the caſe of a rent-charge, did not 
exiſt. A diſtinction which had been taken be- 
fore in the caſe of Lord Widdrington v Jennings 
in Lord Harcourt's time, ( cited by Sir Joſeph 
Jekyl in Floyer and Lavington, where the 
court took a difference between a mortgage of a 
rent-charge, and of land; and allowed a re- 
demption in the former caſe after eighty years. 


And it ſeems, from the determination in the 
caſe of Taſburgh and M'Namara v. Sir Robert 
Echlin et al.” (1) that fuch a contract reſpecting 


(4) Widdrington v. Jennings, cited 1 P. Will. Rep. 270. 
{/) Taſburgh v. Echlin et al.“ 4 Brown's Par. Ca. 142. 
lands, 
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lands, limiting the payment of the money ad- 
vanced and intereſt thereupon to a particular 
period, would be conſidered in the nature of a 
conditional purchaſe, and no redemption allow- 
ed thereof, after the time ſtipulated, 


This caſe came before the Houſe of Lords 
upon an appeal from a decree made by the 
Lord Chancellor of Ireland, in the year 1732, 


on the following circumſtances, viz. 


King James I. by his letters patent under the 
great ſeal, dated the 17th of June 1608, grant- 
ed divers lands to John King and John Bingley, 
and their aſſigns, for 116 years, to commence 
from the 18th of May then laſt paſt, at a cer- 
tain yearly rent. The reſidue of which term, 
by deed dated the 26th of May 1677, became 
veſted in John Taſburgh, father of Henry 
Taſourgh, the appellant in the cauſe. 

y 


King Charles I. by his letters patent, dated 
the 25th of March 1647, granted the fame 
premiſes to Sir Maurice Euſtace and his heirs 
at a like rent, but without reciting or taking 
any notice of the term of 116 years. Sir Mau- 
rice, by his will dated the 2oth of June 1665, 
deviſed the premiſes, inter alia, to his nephew 

e 
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Sir John Euſtace in fee; who by virtue thereof, 
or as heir at law of the teſtator, became entitled 
to the reverſion and inheritance of the premiſes, 
expectant on the determination of the term of 
116 years, | 


The premiſes being only of the clear yearly 
value of 2ool. Sir Jolin, in conſideration of 
' 200. paid him by the ſaid John Taſburgh, did 
by leaſe and releaſe, dated the goth and 31ſt of 
May 1681, grant and convey the ſame to 
Charles Taſburgh and his heirs, in truſt for 
John Taſburgh ; in which indenture of releaſe 
there was a proviſo to the following effe&, viz. 
That if Sir John Euftace, his heirs, executors, 
oradminiſtrators, ſhould pay to Charles Taſburgh, 
his executors, adminiſtrators, or affigns, at the 
'end of five years, to be accounted from 'the 
date of the releaſe, the ſum of 2000. with full 
intereſt for the ſame, at the rate of 10. per 
cent. per annum, according to the cuſtom of 
the kingdom of Ireland; that then it ſhould 
be lawful for him and his heirs, into the pre- 
miſes to re-enter, and the ſame to repoſſeſs and 
enjoy as in his and their former right. But if 
Sir John, his heirs, executors, or adminiſtrators 
ſhould fail in payment of the money with inte- 
reſt at the time limited, that then the- eſtate of 


the 
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the ſaid Charles Ta/burgh ſhould be abſolute 


and indefeazable, as well in equity as in law 
and that Sir John, his heirs and aſſigns, ſhould, 
on failure of payment as aforeſaid, be for ever 
debatred from. all right and relief in equity, 
againſt the tenor of the ſaid releaſe. And Sir 
John did thereby, for himſelf and his heirs, re- 
leaſe unto Charles Taſburgh, his heirs and 
_ aſſigns for ever, all his right in equity to redeem 
the premiſes, in caſe of failure of payment as 
aforeſaid : and there was no covenant in the 
deed, on the part of the grantor, to repay the 
200l. or the intereſt thereof, as is uſual in 
mortgages, 


The five years mentioned in the proviſo being 
elapſed, and no part of the 2ool. or the intereſt 
thereof having been paid, John Taſburgh 
(having no remedy at law to compel the pay- 
ment, the eſtate being only a reverſion expe&- 
ant upon the determination of a term of which 
there were then 43 years unexpired) exhibited 
a bill, in April 1687, in the name of Charles 
Taſburgh, againſt Sir John Euftace, ſetting 
forth the nature of the conveyance, and praying 
payment at a certain day, or that the condi- 
tional eſtate of Charles Taſburgh in the pre- 
mules (in caſe it ſhould be adjudged to be a 

defearable 
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defeazable or redeemable eſtate) ſhould be 
made abſolute to him and his heirs; and that 
in that caſe Sir John Euftace might be fore- 
cloſed of all right or equity of redemption of 
the premiſes, and might make farther abſolute 
conveyances and aſſurances to the ſaid Charles 
Taſburg h, according to the tenor and true 
meaning of the indentures of leaſe and re- 
Fa | 


Sir John being ſerved with a ſubpzna to 
anſwer this bill; ſtood out all proceſs of con- 
tempt to a ſequeſtration; and in May 1688; 
appeared by his Six Clerk; and prayed a com- 
mifſion for taking his anſwer in England, which 
was granted by conſent. But it was ordered 
that, unleſs the ſame was returned by the 22d 
of June following, the cauſe ſhould be {et 
down to be heard, and the bill taken pro con- 
Fefo. Sir John having neglected to anſwer at 
the time limited, farther time was given him 
but he ſtill neglecting to anſwer, a decree was 
made the 11th December 1688, that he ſhould 
be forecloſed, unleſs the principal, intereſt, and 
coſts,, were paid before the 11th December 
1689. $ ' 


N After- 
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Afterwards Sir John Euftace returned to 
Ireland, and lived until the year 1706, when 
he died without iſſue; but he never took any 
one ſtep to impeach theſe proceedings or de- 
cree ; or did he ever attempt to ſeek a redemp- 
tion of the premiſes, but acquieſced under the 
decree for 18 years, 


Henry Taſhurgh, the appellant, ſucceeded 
to this eſtate on the death of his father, in 
1691; and entered thereupon. And not 
itmagining that, after an acquieſcence of 34 
years under the decree, any perſon would fet 
up a claim thereto under Sir John Euſtace, he 
by indenture, dated the 24th of April 1722, 
in conſideration of a fine of 3ool. demiſed the 
| ſame to the appellant George M*Namara for 
To the term of 31 years, at the clear yearly rent 
of 2501. 


| But the value of lands in Treland riſing con- 
ſiderably, a bill was exhibited in the Court of 
Chancery there, in September 1723, by ſeveral 
perſons in right of their wives (nieces and Co- 
| heireſſes of Sir John Euftace) alledging, that 
| the bill of forecloſure was obtained by ſurpriſe, 
fraud, and impoſition ; and praying it might _ 

be reviewed and reverſed, 
After- 
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Afterwards, in April 1729, the appellant 
Henry put in a plea and anſwer to this bill 
(which having abated, they claimed a right to 
revive) inſiſting on the title as before ſet forth 
and farther pleading the leaſe and releaſe exe- 
cuted, in 1681, by Sir John Euſtace, the 
declaration of truſt executed, by Charles Ta/- 
burgh, the decree of forecloſure, and the pro- 
ceedings had in that cauſe, and the great 
length of time and acquieſcence under that 
decree. And George M*Namara denied notice 
of the reſpondents' title, and inſiſted, that he 
was a purchaſer for a valuable conſideration, of 
his ſaid term without any notice. But it was 
decreed, that upon the reſpondents” paying the 
appellant Henry the principal, intereſt, and 
coſts due to him, he ſhould reconvey the ſame; 
and as to M*Namara, an iſſue was directed to 
be tried, whether he, at any time, and when, 
had notice that the co-heireſſes of Sir John 
Euftace had or claimed any and what right to 
the lands in queſtion, after the leaſe to King 
and Bingley ſhould expire. 


% 


From this decree the appeal was brought; 
it being inſiſted, on the part of the appellants, 
that, as the caſe was circumſtanced, there 
ought to be no redemption, upon any terms 

N 2 what» 
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whatever; it having been expreſsly agreed by 
the releaſe in 1681, that, if the money was not 
paid within five years, the eſtate: ſhould be 
irredeemable; it ought therefore to be con- 
ſidered as a conditional purchaſe,, and the 
rather, becauſe there was no covenant to re- 
pay the money. That,. as the appellant. Ta/- 
burgh,. or thoſe under whom he claimed, could: 
not compel payment, it ought not to have 
been decreed a mortgage: for, in caſes of 
mortgages, the remedy ſhould be reciprocal ;. 

conſequently,. no equity 'of redemption could 
ariſe. or ſpring from the condition contained in 
the releaſe ;. for the ſuppoſed pledge was only a 
reverſion expectant on along term of years,where- - 
of no. leſs than. 43; were then to come, during 
which time it could yield no manner of fruit 


or profit. That the 2aol. was a ſufficient con- 
ſideration for the abſolute. purchaſe, according 


to the then value of lands in Ireland, That 
the deeree of the Tith December 1688, ought 
to be binding upon. Sir John Euſtace; and 
upon the reſpondents, as. claiming under him. 
And even ſuppofing this to be the caſe of a 


mortgage clearly and undoubtedly redeemable, 


yet, conſidering the length of. time that the. 
mortgagor, and thoſe claiming under him, had 


eee, without demanding ſuch redemp- 


tion 13 


A 
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tion, and regard being had to the other cir- 
cumſtances of the caſe, no redemption yu 
to be decreed. 


To this it was anſwered by the reſpondents, 
That upon the face of the deeds the tranſac- 
tion appeared to be a mortgage; that John Ta/* 
burg /i underſtood it fo to be, or he would 
not have brought his bill of forecloſure. That 
ſuch clauſes to reſtrain the redemption were 
always conſidered in equity as terms extorted 
from the neceſſities of the borrower, and tend- 
ing to uſury and oppreſſion; that the decree 
in 1688 was not binding or concluſive, being 
obtained in the abſence of Sir John Euftace, 
without any defence, and in time of war and 
general confufion; it was never completed, or 
the account directed taken, or the order for 
forecloſure made abſolute. M to the length 
of time, it was ſaid, that the firſt leaſe granted 
did not expire until 1724, which was after ' 
the firſt bill for redemption was brought; con- 
| ſequently Tafburgh could not be conſidered as 
a mortgagee in poſſeſſion, till after the expira- 
tion of that term ; for, during its continuance, 
he was in poſſeſſion as a tenant, and not as a 
mortgagee. Beſides, Sir John Euſtace being 
in oi from the time of making the mort · 

N 3 _ 
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gage till near his death, and in extreme 
poverty; and his heirs at law having been 
under coverture or infancy from that time to 
the time of filing their bill in 1723, which 
was before the reverſionary eſtate came into 
poſſeſhon, no laches or delay could reaſonably 
be imputed to them. As to AI. Namura, it 
was ſaid to be proved by the reſpondents, that 
the premiſes were of the yearly value of gool. 
and that the only conſideration for his leaſe was 
a fine of 3ool. and an annual rent of 2 5ol. and 
that it appeared in the cauſe, that he had 
notice of the reſpondents” title, previous to his 


taking the leaſe; and that covenants were in- 


ſerted therein for bearing the loſs, in caſe of 
an eviction; for which reaſons it was hoped the 
appeal would be diſmiſſed with coſts. 


But it was ordered and adjudged, that the 
proceedings, orders, and decrees therein com- 
Plained of, ſhould be reverſed, and the reſpon- 
dents' bill diſmiſſed. 


I thought it neceſſary to ſtate the reaſons 
offered by the parties to this appeal rather at 


large, becauſe a ſatisfactory anſwer being given 


to the arguments of the appellants, founded 
en the length of time that had elapſed ſince 
Ss | | the 
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the decree for forecloſure, upon the decree 
itſelf, and upon the purchaſe of M*Namara, 
the caſe appears to me to turn abſtractedly 
upon the queſtion of the legality or illegality 
of the proviſo for a repurchaſe. And, indeed, 
if the order for forecloſure had even been made 
abſolute, I apprehend it would have made no 
difference in the caſe, had the tranſaction been 
adjudged a mortgage, and the proviſo been 
conſidered by the Lords as inſerted with a view 
to reſtrain the equity of redemption ; becauſe, 
in ſuch caſe, the original agreement would have 
been conſidered as fraudulent, and the artifice 
of adding the ſanction of the court to the 
tranſaction, would only have made the con- 
duct of the parties appear in a more criminal 
view. f 


But in all theſe caſes where the equity of 
redemption is rebutted by agreements of this 
kind, and the tranſaction is conſidered as a 
conditional purchaſe, the intention of the par- 
ties at the time of contracting muſt, I appre- 
hend, be clearly proved or neceſſarily im- 
plied, from the circumſtances attending it, 
otherwiſe the general rule will not be de: 
parted from. 
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It was held, in the caſe of the Attorney 
General v. Meyrick(m), that a deviſe of a mort- 
gage was expreſsly within the meaning and pro- 
viſion of the mortmajn act, 9 Geo. 2. That 
was an information to have a charity eſta- 
bliſhed, and carried into execution. The facts 
were, that one being in poſſeſſion, under a 
judgment and writ of habere facias poſſeſ- 
fionem, of lands mortgaged to him in fee, 
.made his will, and reciting therein that he was 
poſſeſſed of certain ſums of money due by 
mortgage and other ſpecialties, gave the money 
in any wiſe due by mortgage, notes, or other- 
| | wiſe, on the eſtate of the mortgagor, whereof he 
| was poſſeſſed, by habere, &c.; and all his per- 
ſonal eſtate, in truſt topay his ee c.; 
and afterwards, that the truſtees ſhould ſettle a 
place for the ſchooling and teaching ſo many 
poor boys, clothing” them, &c. and to pay the 
maſter for ſuch teaching, as the intereſt of the 
money he was poſſeſſed of, by ſecurities on the 
eſtate, late of the mortgagor, would ſupport 
and maintain; and he deviſed them all the 
money due on that eſtate, to be laid out at 
intereſt on good ſecurities, to apply the intereſt 
thereof to the maintenance of the ſaid ſchool 
for ever. On the part of the charity it was 
| | (m) Attorney Gen, o Meyrick, 2 Vez. 44- ; 
| i . . "* urged, + 
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urged, that the mortgaged premiſes were not 
deviſed, but only the money due by mortgage, 
and that the heir at law of the teſtator ought 
to be a truſtee for the charity : that it way 
only a deviſe of the beneficial, not of the lega] 
intereſt which deſcended to the heir : that the 
lands were alienable, and this was given as 
money, not as land. Sed per Maſter of the 
Rolls: The diſtinction made on the part of 
the relator, between a deviſe of mortgaged 
premiſes, and of the money due on mortgage, 
did not ſeem well founded. By a gift of all 
one's mortgages to 4, the whole beneficial 
right paſſed to him; and were the legal in- 
tereſt either in the heir or executor, as it was 
a mortgage in fee or term for years, each 
would he conſidered as truſtee for A, who 
would be permitted by the court to uſe their 
names to get the money, or make the pledged 
eſtate his own by forecloſure. If it would be 
ſo in that caſe, then it would be equally fo, 
though the phraſe uſed was money due on 
mortgage; in which caſe, unleſs the court con- 
ſtrued it to paſs the whole intereſt of the mort- 
gagee, it would make it in effect a void deviſe, 
or, at leaſt, put it in the power of a third 
perſon, whether the deviſee ſhould take thereby, 
or not. The queſtion then was, Whether this 

a was 
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was within the miſchief intended to be pre- 
vented by the ſtatute ? He was of opinion that 
this deviſe came within the expreſs words and 
plain intent thereof. The deſign of the act 
was to lay a reſtraint on every method whereby 
land might poſſibly come into ſuch hands, 
unleſs by the manner therein preſcribed: the 
parliament had therefore, by expreſs words, 
taken in this caſe of a mortgage in the third 
clauſe, the words of which, if they did not 
extend to mortgages, he was at a loſs to know 
for what purpoſe they were put in: the mean- 
ing was, that you ſhould not give to a charita- 
ble uſe, that which was, or might be, charged 
on land, though not ſo at the time af the gift. 
Though by the firſt clauſe ſecurities for money 
were allowed to be given under the requiſites 
of the act, yet the ſubſequent words of that 
clauſe afforded an argument, that mortgages 
affecting lands actually at the time of the gift, 
would not come within the meaning, as there 
might be other ſecurities for money not im- 


mediate hens on lands, as debts, bonds, &c. 


He ſhould think, on the firſt clauſe, mortgages 
were prohibited: but if doubtful on the firſt 
clauſe, the words of the third clauſe took them 
in expreſsly. The information, therefore, muſt 
be diſmiſſed. 

But 
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But Lord Hardwicke took a diſtinction, in 
the caſe of Vaughan v. Furrer (n), between that 
caſe, where a deviſe was of the rTe/idue of a real 
and perſonal eſtate to a charity, and the preced- 
ing caſe, in which there was a ſpecific legacy 
of the whole perſonal eſtate, and of the mort- 
gage particularly by name, which the truſtees 
particularly claimed ; and was of opinion, 
that ſuch a deviſe of the Te/idze to a charity 
would be good, although the deviſor was poſ- 
ſeſſed of mortgages ; but it did not then appear 
to the court, that there were mortgages. 


In the caſe of Jaſon v. Eyres it is faid, 
divers proofs touching parol declarations were 
offered and read on both ſides, which the court 
would take no notice of, but this point is 
now ſettled otherwiſe (o/, mortgages not being 
conſidered as conveyances of land within the 
ſtatute of frauds. Thus, in the caſe of Rich- 
ards v. Sims (p), where the queſtion was, whe- 
ther parol evidence could be given of the mort- 
gagee's having diſcharged the mortgagor from 
the debt; the fact, as ſworn, was, that when 
the mortgagor went to the houſe of the mort- 


(n) Vaughan v. Farrer, 2 Vez. 182. 
(e) Bonham v. Newcomb, /upra, p. 31, et vid. 2 Bur. 978. 
. Richards v. Sims, Barnard, go. | 


Sagee 
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gagee with the box of writings, wherein the 
mortgage and the bond were, and offered them 
to the mortgagee, the mortgagee put the deeds 
back and ſaid, take back your writings, IJ 
Freely forgive you the debt; and then, ſpeak- 
ing to the mortgagor's mother, who was pre- 


ſent, faid, I always told you would be kind 


to your ſon 3 now you ſee T am as good as my 
word. The Lord Chancellor as to this evi- 
dence, obſerved, the rule upon this head was 
the ſame in law and in equity; and his opinion 
was, that it might be admitted. The ſtatute 
indeed laid down a very ſtrict but proper rule, 
relating to real eftates, viz. that * no intereſt, 
any longer than for three years, ſhould paſs in 
them without writing, nor any truſt in them 
for a longer time, unleſs the truſt aroſe by 
operation of law.“ The ſame rule by that 
ſtatute related to the deviſing of real eſtates z 
but, in all theſe cafes, there was a difference 
both in law and equity, between abſolute 
eſtates in fee and for a term of years, and con- 
ditional eftates for ſecuring the payment of a 
ſum or ſums of money. In the caſe of abſo- 
Jute eſtates, it could not be admitted, that 
parol evidence of the gift of deeds ſhould con- 
vey the lands themſelves; but, where a mort- 


Sage was made of ap eſtate, that was only con- 


ſidered 
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fidered as a ſecurity for money due, the land 
there was the accident attending upon the 
money, and when the debt was diſcharged, the 
intereſt in the land followed of courſe. In law, 
the intereſt in the land was thereby defeated ; 
in equity, a truſt aroſe for the benefit of the 
mortgagor. In an ejectment where a title was 
made under a mortgage, if evidence was given 
that the debt was ſatisfied, this was conſidered 
as defeating the eftate which the mortgagee had 
in the land; and in ſuch caſes, eſpecially where: 
the mortgage was ancient, the court would 
preſume that the money was paid at the day, 
and would direct the jury to give their verdi& 
accordingly, unleſs it clearly appeared that the 
money could not be paid at the day; no writing, 
was in theſe caſes neceflary, which ſhewed, 
that, even at law, the debt was conſidered as 
the principal, and. the land only the accident. 
Equity went farther, and in all caſes ſaid that, 
vihen the debt appeared to be ſatisfied, there: 
aroſe a truſt by operation of law for the benefit 
of the mortgagor. This caſe was within the 
exception in the ſtatute of frauds, which had 
been mentioned, as to truſts ariſing by opera- 
tion of law; and in theſe ſort of caſes the court 
received any kind of evidence of payment: 
therefore, if a mortgage was made by one part- 

2 ner 
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ner to another, and the mortgagor agreed witl 
the mortgagee that he ſhould take a certain 
part of the profits of the partnerſhip in diſ- 
charge of the mortgage, that of itſelf would 
diſcharge it. Here was a mortgage made, and 
a bond at the ſame time entered into for per- 
formance of covenants. Suppoſe an obligee 
delivered up a bond with intent to diſcharge a 
debt, the debt would certainly be thereby diſ- 
| charged ; and, if the bond was diſcharged in 
| the preſent caſe, the mortgage would be diſ- 
| | charged with it; his Lordſhip directed an iſſue 
to try whether theſe expreflions were uſed or 
| not, the evidence as to this point being 
| doubtful. 

þ So where H/, in conſideration of 801. paid 
by the defendant &, conveyed an houſe and 
ſurrendered a copyhold eſtate to him and his 
heirs; the bill was for a reconveyance on pay- 
| ment of the remainder, due of the 8o/l. and 
« intereſt. The defendant, by anſwer, inſiſted, 
that the conveyance was abſolute to him and 
his heirs, without any proviſo, clauſe, or agree- 
ment that the plaintiff might redeem ; but 


| | confeſſed it was in truſt that, after the 80/7. 


| 670 Hampton 5 Spencer, et e cont. 2 Vern. 288. 
N | | with 
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with intereſt was paid, the defendant ſhould 
fand ſeiſed for the benefit of the plaintif's 
wife and children, although no ſuch truſt was 
declared in writing. For the plaintiff it was 
inſiſted, that he, having replied to the defen- 
dant's anſwer, who had not made any proof of 
ſuch pretended truſt, was bound by his con- 
feſſion, that he was not to have the eftate ab- 
ſolutely to himſelf,, and that no regard ought 
to be had to the matter ſet forth in ayoidance 
of the plaintiff's demand, becauſe the defen- 
dant had not proved it. But the court decreed 


the truſt for the benefit of the wife and chil- 
dren. 


Blut in the caſe of Robinſon v. Gee (r), Lord 


Hardwicke was of opinion, parol evidence 
could not be admitted as to an agreement be- 
tween co-mortgagors, to charge the lands other- 


wiſe than they would have been affected by the 


operation of law upon the contract. 


That caſe, as to the point in queſtion, was 
thus: 4, tenant in tail, remainder to his bro- 
ther in tail with other remainders, wanting to 
raiſe money to diſcharge debts on the eſtate, 
propoſed to B to join in a mortgage, which 


(r) Robinſon . Gee, 1 Vez. 251. 


WAS 
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was agreed to and done; both joined in the 
bond; but 4 being firſt named, received the 
money. The remainder being veſted in poſ- 
ſeſſion in B, on the death of A; the creditors 
of 4 brought a bill to turn the mortgage and 
intereſt on the eſtate of B, and to exonerate 
the perſonal eftate of 4. Parol evidence was 
offered of a particular agreement between the 
brothers that this debt ſhould reſt intirely upon 
the eſtate of B: this was objected to, as not 
being proper evidence within the ſtatute of 
frauds, becauſe on parol z whereas; this being 
a real right annexed to a real eſtate; ſuch an 
agreement could not be proved without writing. 
Lord [Tardwicke obſerved, as to this part of 
the caſe, that (), as to the parol evidence, it 
was not neceſſary to give an abſolute opinion, 
but he doubted whether it would be good. 
This was certainly a kind of real right, being 
to affect a real eſtate in all events contrary to 
the writing, and to rebut the equity. Before 
the caſe of Brown v. Selwin (i, it was held in 
ſeveral caſes, that parol evidence might be 
given to rebut an equity, although relating to 
a real right; but, in that which was the caſs 


(s) 1 Vez. 253. 
C.) Brown v. Selwin, Caſe temp. Talbot 240. S. C. 4- 
Brown's Parl. Ca. 179. Forreſter 243. 2 Eq. Abr. 464. 
CIS: of 
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of a will, the Lords held otherwiſe : from 
which determination, going farther than any 
had ever gone before, his Lordſhip did indeed 
differ in opinion ; his Lordſhip faid the equity 
there was (u), that two perſons being made ex- 
ecutors and refduary legatees, and one of them 
being indebted to the teſtator to the amount of 
3000 l. the latter inſiſted his debt was thereby 
extinguiſhed ; the former affirmed the contrary, 
and claimed a moicty of the 3000 l. as one of 
the refduary legatees. The former offered 
parol proof of his being made an executor by 
the teſtator with intent to extinguiſh that debt, 
but the Lords would not ſuffer it to be read; 
and his Lordſhip ſaid this was a ſtronger caſe 
than that then under conſideration; but, even 
ſuppoſing this evidence. might be read, his 


Lordſhip thought it was not ſufficient to prove 
that for which it was brought. 


We muſt here obſerve the evident diſtinction 
between the caſe of Robinſon v. Gee, and thoſe of 
Richards and Symms, and Hampton and Spen- 
cer ; and alſo between theſe caſes and that of 
Broton v. Selwin, referred to by Lord Hardwicke ; 
which laſt, I apprehend, turned upon a different 


(«) Vid. 1 Atk. 386. Taylor v. Taylor, 
O point 


of 
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point, and was not governed by the ſtatute of 
frauds;. for, in the caſes of Richards and 
Symms, and Hampton and Spencer, the queſtion, 
as to admiſſion of parol evidence, aroſe between 
the mortgagors and mortgagees, or their repreſen- 
tatives; but, in the caſe of Robinſon v. Gee, the 
queſtion was between the creditors of a joint- 
mortgagor and his co-mortgagor, the latter of 
whom, in law, independant of any parol agree- 
ment, was conſidered only as a collateral ſe- 
curity ; but, if the parol agreement had been 
admitted in evidence, it would have charged 
the eſtate of the latter, which would not other- 
wiſe have been affected, if the deceaſed mort- 
gagor had left aſſets. Conſequently, the ground 
of admitting parol evidence in the former caſes 
does not exiſt in the latter; for the court, in 
the former caſe, conſidered the eſſence of the 
contract as a negociation for a loan, the land 
as pledged collaterally to ſecure the payment of 
it; that, therefore, any evidence which ex- 
plained, impeached, or diſcharged the perſonal 
contract for a loan, affected the land, not 
directly, but con/equentially only: ex. gra. if 
the money borrowed was paid, or the debt diſ- 
charged, the lien upon the land, which was 


enly to ſecure that, determined ; in equity, 


therefore, it was from thenceforth held in truſt 
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for the mortgagor. But in the caſe of Nobin- 
n and Gee, the evidence offered went directly 
to affect the lands in the hands of the ſurviving 
mortgagor with a parol agreement, contrary to 
the ſtatute of frauds, made in contemplation 
of a mortgage it is true, but totally irrelative 
to the contract for the loan between the mort- 
gagor and mortgagee, to which, in the former 
caſe, the evidence offered was conſidered to 
apply directly, and by affecting that, to affect 
the land indirectly and conſequentially: and, 
in the caſe of Brown and Selwin, the object 
was to procure the admiſſion of parol evidence 
to ſhew that the teſtator intended words 1n his 
will to operate otherwiſe than they would do, if 
taken according to their ordinary import (x), 
contrary to a ſettled rule of law ; that where a 
will or inſtrument explains itſelf, no evidence 
out of it ſhall be admitted; but the intention 
ſhall be collected from the written words; for, 
even in the caſe of an ambiguity on the face of 
a deed or will, it is clear law, that it can never 
be helped by averment; becauſe the law will 
not couple and mingle matter of ſpecialty, 
which is of higher nature, with matter of aver- 


(x) 2 Mod. 11. Ibid. 159. Cheyney's caſe, 5 Co. 67. 
2 Vern. 337. Ibid. 625. | 


O 2 


ment 
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ment which is of inferior account ; for that 
would be to make all deeds doubtful and ſub- 
je& to averments, and fo, in effect, things to 
paſs without deed, which the law appoints ſhall 
not paſs but by deed. And, therefore, if a 
man give land in tail (though it be by will) the 
remainder in tail, and add a proviſo to reſtrain 
alienation and create a perpetuity ; it cannot 
be averred and proved, upon the ambiguity of 
the reference in this clauſe, that the intent of 
the deviſor was, that the reſtraint ſhould go 
only to him in remainder and the heirs of his 
body, and that the tenant in tail in poſſeſſion 
was meant to be at large; it being a fixed 
maxim, that all ambiguity of words arifing 
from matter within a deed or inſtrument, may 
be holpen by conſtruction, or in ſome caſes by 
election, but never by averment. 


Indeed, there are caſes in which parol evi- 
dence is admitted to ſhew the intention of a 
teſtator or deviſor; but thoſe caſes are not 
where the ambiguity appears upon the deed or 
inſtrument, but where there is ſome collatera} 
matter out of the deed which gives riſe to it, 
As, where a man bequeaths a legacy, or deviſes 


an eſtate to J F, the fon of N; and N has 


two ſons. of that name; it is clear, upon the 
face 
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face of the will, that the donor meant a benefit 
to J, the ſon of N; yet an ambiguity ariſes 
out of the deed, from N's having two ſons of 
that name, that renders it doubtful which of 
them was intended to be benefited ; to remove 
which doubt, parol evidence may be admitted, 


So, where a man gave his wife (/) a legacy of 
10001. and, as to the reſidue of his real eſtate 
(except one cloſe, in his will bequeathed to a 
charity) deviſed it to her and her heirs, in truſt 
to ſell the ſame, or ſo much thereof as ſhould 
be needful, for payment of his debts and lega- 
cies; and alſo gave all his perſonal eſtate to her 
towards payment of his debts and legacies, and 
made her executrix ; the queſtion was, whether 
here was an implied or reſulting truſt in the 
exccutrix, as to the reſidue after his debts and 
legacies paid, for the benefit of the heir; and 
parol evidence was admitted to ſhew that it 
was the teſtator's intention, this ſhould be 3 
beneficial deviſe to the wife and executrix. 


It is obſervable in this, as in the preceding 
cate, that the ambiguity arifes from a circum- 


(y) Dockſey v. Dockſey, wid. and executrix, 1 Brown's 
Parl. Ca. 324. 2 Eq. Ca. Abr. 415. Ca. 4, 430. c. 8. 507. 
c. 1. Ducheſs of Beaufort v. Lady Granville, et al.“ 1 
Brown's Parl. Ca. 305. Sc. 1 Was. 114. Sc. 2 Vern. 648, 


O 3 ſtance 
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ſtance out of the will, and not upon the face 
of it, viz. the wife's being capable of taking 
the. bequeſts given by the teſtator in two capa- 


cities, as legatee to her own uſe, and as execu- 


trix in truſt for the next of kin; and it being 
doubtful which way ſhe was intended to take 
by the teſtator, becauſe it was, prima facie, 
reaſonable to preſume he would not have given 
her part as a legatee, if he bad meant to give 
her the whole reſidue beneficially as executrix, 
for the latter bequeſt would have involved 1n 
it the former; therefore, as there was no doubt 
but that ſhe took the whole by the will, the 
only queſtion was, in what capacity ſhe took 
it? And it is like a bequeſt of ;ol. to J S, 
and 100 l. to J &, fons of A ; in which caſe, 
there can be no doubt but parol evidence would 
be admitted to prove which ſon was meant to 
have the greater and which the leſſer legacy; 
the only difference being, that, in the latter 
caſe, the bequeſt would be to two perſons in 
their natural capacities; whereas, in the former, 
it is to one perſon capable of taking in two 
diſtinct capacities, the one natural, the other 


artificial. 


But in the caſe of Brown and Selwin, there 


was a plain and expreſs deviſe of a moiety of 
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every part of the teſtator's perfonal eſtate, not 
before diſpoſed of, to the co-executor, of which 
the debt to the teſtator was indiſputably part. 
Therefore no doubt aroſe, as to the bequeſt, by 
matter out of the will; but the intent was to 
deſtroy the force of the written will, and over- 
turn the plain words of it by parol evidence 
only ; and not to obviate or take off an im- 
plication, which might or might not take place, 
and yet the words of the will have their force 
and operation; nor was it to anſwer any rule or 


conſtruction of equity ariſing upon, or con- 


ſiſtent with the words of the will, but to con— 
trol and take away a plain deviſe and expreſs 
gift to the co-executor. 


Nor do I apprehend that either of theſe 
caſes (z) claſhes with the reſolutions that have 
been made, as to admitting parol evidence on 
agreements reſpecting lands; thoſe caſes de- 
pending upon another principle, vi. that of 
the juriſdiction of equity where there 1s fraud. 
As where an agreement for a mortgage was 
drawn by the mortgagee, the mortgagor being 
able to write his mark only, and the mortgagee 
omitted to inſert a covenant for redemption ; 


(xz) 2 Vern. 506. 2 Freem. 284. 2 Will. 620. 2 Eq. Ca. 


Abr. 482. 1 Vez, 251, 
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in -which caſe (a), on a bill to forecloſe, the 


court permitted the mortgagor to read evidence 
to ſhow the omiſſion. 


So C), where a mortgage was drawn in two 
deeds, one an abſolute conveyance, the other 
a defeazance, and the mortgagee omitted to ex- 
ecute the defeazance, the mortgagor was per- 
mitted to ſnew the miſtake. 


Again (c, where an abſolute conveyance was 
made for a ſum of money, and the perſon to 
whom it was made, inſtead of entering and re- 
ceiving the profits, demanded intereſt for his 


money and had it paid him; this was admitted 


as evidence to explain the nature of the con- 
veyance. 


For, in {uch caies, the proof offered is not 


conſidered as a variation of the agreement, but 


explanatory only of what it was meant to have 
been; and the allowing any other conſtruction 


upon the ſtatute of frauds and perjuries, would 


be to make it a guard and protection to fraud, 
inſtead of a ſecurity againſt it, as was the in- 
tention of it. | ; 


(a) 3 Atk. 389. Pre. Chan. 104. 
(6) 2 Atk. 389. Prec. Ch. 526, 
(e Ibid, 
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Another exception (d) likewiſe deſerves our 
attention in ſpeaking of this ſtatute, and that 
is, in cafes of ſecret truſts of eſtates that do 
not appear upon the face of the deeds whereby 
they are conveyed, but are admitted by the 
truſtee; for ſuch caſes, being out of the miſ- 
chief, are conſidered, in equity, as not having 


been in contemplation of the legiſlature on 
paſſing that ſtatute. 


Thus where one had made a mortgage in fee to 
A (ec), and it was expreſſed to be in confidera- 


tion of 700 l. paid by 4, and C pretended the 


money was advanced by D, his wife's firſt huſ- 
band, and belonged to her as his executrix. 
On a bill of inter-pleader, filed to determine 
to whom the money ſhould be paid, the queſ- 
tion was, whether C ſhould be admitted to 
read the examination of his witneſſes, to prove 
his wife's intereſt in the mortgage-money, upon 
the ground that this was a truſt which aroſe by 
implication of law, and was excepted out of 
the flatute; but it was cantended, on the 
other ſide, that this imported to be a mortgage 
for money paid by A, and that though a truſt, 


(4) Hampton v. Spencer, ſupra. 50. 
ſe Newton v. Preſton, Pre. Chan 103. 


which 
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; which reſulted by implication of law, was out 
of the ſtatute, yet that truſt muſt ariſe upon 
the face of the deed itſelf, and that if enquiry 
was made, upon parol proof, whoſe money it 
was, this was in the teeth of the ſtatute ; and 
the caſe of Kirk and Webb was cited, wherein 
it was decreed, that an eſtate cannot be made 
a truſt, by proving the money laid out upon 
it, to be ſuch an one or ſuch an one's. Sed per 
Juſtice Powell, I will not hinder you from 
reading, for though, at law, it is not to be 
allowed, where a jury may be inveigled by that 
which 1s not proper evidence, yet here 1s no 
ſuch danger. And the proofs were read, but 
the juſtice would not decree the truſt, 


There is no neceſſity for the mortgagor, or 
his repreſentatives, to concur with the mort- 
gagee in the aſſignment of his ſecurity to a new 
mortgagee. An equally yalid transfer of the 
debt and ſecurity, may be made By the mort- 
gagee alone, by his aſſigning in the ſame deed 
the mortgage debt, and the benefit of all 
covenants and remedies for ſecuring and re- 
covering the ſame, and then aſſigning or trans- 
ferring the mortgaged lands to the new mort- 
gagee, ſubject to ſuch equity of redemption, 
upon non- payment of the mortgage money 

| and 
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and intereſt by the mortgagor, his heirs, ex- 
ecutors, adminiſtrators, or aſſigns, as the eſtate 
was liable to, under and by virtue of the pro- 
viſo for redemption in the original mortgage, 
and this is the uſual practice where the mort- 
gagor or his repreſentatives are out of the way, 
or incapable of concurring. 


But if the mortgagee be in poſſeſſion, the 
conſent of the mortgagor 15 requiſite to ſecure 
the mortgagee againſt accounting for the rents, 
ſubſequent to the aſſignment; but if the mort- 
gagee is not in poſſeſſion, the only difference to 
him, between an aſſignment, with the con- 
currence of the mortgagor or his repreſentative, 
and one without, will be his being a party to 
any future bill for redemption in the latter, 
and not in the former, caſe, which ſeems of 
little moment, where he has no rents or profits 
to account for; and the aſſignment is for tho 
whole principal money then remaining due; 
and the difference to the aſſignee ſeems to be, 
that any arrear of intereſt paid by him, on the 
transfer of the ſecurity, without the concur- 
rence of the mortgagor, will not be conſidered 
as principal money, carrying intereſt; but he 
will only be intitled to it as mere intereſt, not 
carrying any intereſt at all, and will, therefore, 

loſe 
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loſe intereſt upon ſo much as he ſhall ſo ad- 
vance in diſcharge of any arrear of intereſt at 
the time of the transfer, and that the account, 
as taken between him and the old mortgagee, 
as to the money remaining due on the mort- 
gage, at the time of the aſſignment, will not 
be concluſive on the mortgagor or his repreſen- 


tatives, but it will be a matter to be proved in 
a bill for redemption (//. 


(Cf) Vid. Eq. Ca. Abr. 328. c. 3. 2 Eq. Ca. Abr. 594, 
c. 3- 3 Atk, 271. et Matthews v. Walwyn, izfra. 


CAP. 


CAP. VIL 


OF THE INTEREST OF A MORTGAGOR IN 
THE PREMISES MORTGAGED BY HIM. 


As ſoon as the eſtate of the mortgagee is Cre- 
- ated, which is now done either by leaſe and re- 
leaſe, bargain and fale, or frequently by crea- 
tion of a term for years in the premiſes, he may 
immediately enter upon the lands, but ſubiect 
to be diſpoſſeſſed upon performance of the con- 
dition, by payment of the mortgage money, at 
the day limited (a). The uſual way, therefore, 
as hath been faid, is to agree that the mort- 
gagor ſhall hold the land till the day aſſign- 
ed for payment, and that the mortgagee 
ſball not intermeddle with the poſſeſſion until 


(a) 2 Blackſt. Com. 158. 
| default 
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default therein. And, in caſe of failure, whereby 
the eſtate becoines abſolute, the mortgagee may 
enter upon it, and take poſſeſſion without any 


poſſibility, at law, of being afterwards evicted 
by the mortgagor. 


Some doubts have ariſen, what eſtate the 
mortgagor has in the land from the time of 
making the mortgage, under ſuch an agreement 
that the mortgagee ſhall not intermeddle with 
the poſſeſſion until default of payment ; whe- 
ther he be leſſee for ſo many years, or only in 
as tenant at will, or by ſufferance. 


And, in the caſe of Pow/eley and Blackman (b), 
where a mortgage was made by bargain and fale; 
with a proviſo and agreement between the par- 
ties that the mortgagee, his heirs, or aſſigns, 
ſhould not intermeddle with the actual poſ- 
ſeſſion of the premiſes, or perception of the 
rents thereof, until default of payment, which 
was to be made at the diſtance of ſome years. 
It was held by the court, that he was tenant 
at will; a diſtinction being taken between this 
agreement, and an agreement with the mort- 


gagee that he fhould enjoy it during thoſe 


— (5) Powſeley v. Blackman, 2 Cro. 659. 
RES, years 


* 
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years (c); for the latter would have amounted 
to a leaſe for years. 


But although, prima facie, there is a reſem- 
blance between the eſtate of a mortgagor left 
in poſſeſſion of the premiſes under ſuch an 
agreement, or otherwiſe, and a tenancy at will ; 
yet, upon a minute and accurate inſpection, a 
clear diſtinction will be found between theſe 
intereſts; and alſo between the cafe of a mort- 
gagor in actual poſſeſſion, and one who under- 
lets to tenants; for, by the agreement under- 
ſtood between the mortgagors and mortgagees, 
the latter ſtipulate to receive intereſt, the for- 
mer to keep poſſeſſion; but no rent is reſerved 
from the mortgagor, nor is he entitled to no- 
tice to quit ; he hath not even a right to the 
emblements, each of which are properties ap- 
pertaining to a tenancy at wilt in the ſtrict ſenſe 
of the word; and the reaſon 1s, becauſe, in this 
caſe, the crop, as well as the land, is a ſecu- 
rity for the debt. | 

But, in both caſes, even the ſimilitude ceaſes, 
if there be an under-tenant ; for there can be 
no ſuch thing as an under-tenant to a tenant at 
will; ſuch demiſe being, in itſelf, a deſertion, 


(c) 5H. 7. 1. 21H. 7. 36, 
: which, 


1 
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- which, in law, amounts to a determination of 


the will. 


In ſuch caſe, it ſeems, the mortgagee may 


conſider the mortgagor as a difleiſor, and his 


leflee as a wrong-doer or not, at his election {d). 


If the mortgagee permits the leſſee to enjoy 


his leaſe, the mortgagor may, from thenceforth, 
be conſidered as a receiver of the rent, or, in 


ſome ſort, a truſtee for the mortgagee, who may, 
at any time, countermand the implied autho- 
rity, by giving notice to the tenant not to pay 


the rent to the mortgagor any longer (e). 


But, if the mortgagor elects the other alter- 
native, the lefſee may. be turned out by an 
ejectment, he being in under a perſon who had 


no power to under-let, but ſubject to eviction 
by the mortgagee. 


And ſo it was held by the Court of King's 
Bench, in the caſe of Keech, leflee of Warne, 
againſt Hall and another //; where an eje&- 


(4) 2 Cro. 660. 3 Ibid. 303, 304, 305. 
(e) 1 Atk. 606. 


| (f) Keech leſſee of Wares againſt Hall and another. 
Douglas's Rep. 21, 


ment 
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ment was brought for a warchouſe in London, 
by a mortgagee, againſt a leſſee under a leaſe in 
writing for ſeven years, made after the date of 
the mortgage by the mortgagor, who had con- 
tinued in poſſeſſion; the leaſe was at a rack 
rent. The mortgagee had not notice of the 
leaſe, nor the leſſee notice of the mortgage. 
'The defendant offered to attorn to the mort- 
gapee before the ejectment was brought; the 
plaintiff was willing to ſuffer the defendant to 
redeem. There was no notice to quit, ſo that, 
although the written leaſe was bad, yet if the 
leflee was to be conſidered as tenant at will 
from year to year by conſtruction, the plaintiff's 
action muſt fail. The queſtion was, whether 
by the agreement underſtood between the mort- 
gagors and mortgagees, which was, that the lat- 
ter ſhould receive intereſts, and the former keep 
poſſeſſion, the mortgagee had given an implied 
authority to the mortgagor to let from year to 
year at a rack rent, or, whether he might not 
treat the defendant as a treſpaſſer, and wrong- 
doer? And Lord Mangfield ſaid, in deliver- 
ing the opinion of the court, that on full con- 
ſideration, they were all clearly of opinion, that. 
there was no inference of _ or conſent againſt 
the mortgagee, to prevent him from conſider- 
ing the leſſee as a wrong-doer. It yas rightly 

2 
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| admitted, that if the mortgagee had encourage+ 
| the tenant to lay out money, he could not main- 
= tain this action; but here the queſtion turned 
| upon the agreement betweeh the mortgagor 
| and mortgagee. When the mortgagor was left 
\F in poſſeſſion, the true inference to be draun 
j was an agreement that he ſhould poſſeſs the 
| | premiſes at will in the ftricteſt ſenſe; and there- 
fore no notice was given him to quit; and he 
was not entitled to reap the crop, as other 
tenants at will were, becauſe all was liable to 
the debt, on payment of which, the mortgagee's 
title ceaſed. The mortgagor had no power, 
| expreſs or implied, to let. leaſes not ſubje& to 
i every. circumſtance of the mortgage. If, by: 
| implication, the mortgagor had ſuch a power, 
j it muſt go to a great extent, to leaſes. where 
| a fine was taken on a renewal for lives. 
| The tenant ſtood: exactly in the ſituation of 
| the mortgagor. The. poſſeſſion. of the mort- 
geagor could not be conſidered as holding out 
a falſe appearance. It did not induce a belief 
| | that there. was no mortgage, for it was the na- 
| ture of the tranſa&ion, that the mortgagor 
ſhould continue in. poſſeſſion. Whoever wanted 
| . | to be ſecure. when he took a leaſe, ſhould: in- 
S quire after and examine the title-deeds. In 
| Practice, indeed, l in the caſe of great 
eſtates, 
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| 
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| eſtates, that was not often done, becauſe the 
tenant relied on the honour of his landlord ? 
but whenever one of two innocent perſons muſt 
be a loſer, the rule was qui prior eſt tempore, 
potior eſ jure. If one muſt ſuffer, it muſt be 
he who had not uſed due diligence in looking 
into the title. It was ſaid at the bar, that if 
the plaintiff, in a caſe like this, could recover, 
he would alfo be intitled to the meſne profits 
from the tenant in, an action of treſpaſs; which 
would be a manifeſt hardſhip and injuſtice, as 
the tenant would then pay the rent twice. His 
Lordſhip gave no opinion on that point, but 
there might be a diſtinction; for the mortgagor 
might be conſidered as receiving the rents in 
order to pay the intereſt, by an implied au- 
thority from the mortgagee till he determined 

his will. As to the leſſee's right to reap the 
corn, which -he might have ſown previous to 
tie determination of the will, that point did 
not ariſe in this caſe, the ejectment being for 
a warehouſe; but however that might be no 
bar to the mortgagee's recovering in eject- 
ment, it would only give the leſſee right of in- 
greſs and egreſs to take the crop; as to which, 
with regard to tenants at will, the text of Lit- 

lleton was clear. 15 


P 2 But 
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But there ſeems to be no occaſion, in this 
aſe, for any implication. of an authority from 
the mortgagee to the mortgagor to receive the 
rents and profits. For although the poſſeſſion 
of the leſſee of the mortgagor, under a leaſe 
from him, will make him a wrong-doer as to 
the mortgagee, his leſſor being, as to the mort - 

gee, a diſſeiſor, and conſequently jncapable 
of conveying. a good title as againſt the mort- 
gagee: yet, I apprehend, the leſſee will not be 
in a worſe caſe than a tenant under a diſſeiſor, 
which, by granting the under-leaſe, the mort- 
gagor hath made himſelf at the election of the 
mortgagee. And a diſtinction has been taken 
between the caſe of the diſſeiſor, and that of 
him wha comes in under the diſſeiſor by title (g); 
for if a man be diſſeiſed, and the diſſeiſor, during 
the diſſeiſin, cuts down the trees, or graſs, or 
the corn, growing upon the land, and after- 
wards the diſſeiſee re- enters, the diſſeiſee ſhal! 
have an action of treſpaſs againſt him vi et 
armis for the · trees, graſs, corn, &c. for, after 
his regreſs, the law, as to the diſſeiſor and his 
fervants, ſuppoſes the freehold always continued: 
in the difſeiſee. But, if the diſſeiſor makes a 
feofment in fee, gift in tail, leaſe for life, oc 


(4) Lifford's cafe, 11 Co. 5r: | 
years, 
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years, and afterwards the diſſeiſee re- enters, he 
hall not have treſpaſs vi et arms, againſt thoſe 
who come in by title; for this fiction of the 
law, that the freehold continued always in the 
diſſeiſee, ſhall not have relation to make him, 
who comes in by a title, a wrong-doer vi ef 
armis, becauſe, mn fictione juris ſemper equitas 
exiſtit. But, in ſuch caſe, the diſſeiſee ſhall re- 
cover all the meſne profits againſt the diſſeiſor, 
in the ſame manner as the diſſeiſee ſhould re- 
cover in an aflize at the common law before 
the ſtatute of Glouceſter cap. 1. damages only 

againſt the diſſeiſor: beſides, it is to be pre- 
| ſumed, that he who comes in by title has given 
ſome recompence to the diſſeiſor, and that the 
leſſee has paid rent to him or other conſidera- 
tion, and therefore, in reaſon, the diſſeiſor is to 
be charged with the whole. 


But, as to the right to the emblements, a 
diſtinction is taken between tenants who have 
particular eſtates that are uncertain, defeazable 
by the a& of the parties to the original con- 


tract, or by the act of God; and thoſe who 


have particular eſtates uncertain, defeazable 
by a right paramount; for, in the latter caſe, 
he that hath the right paramount ſhall have 
the emblements ; as although, quoad actionem, 

P 3: the 
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the law will not by a fiction make the leſſee, 
who comes 1n by title, liable to puniſhment as 
a treſpaſſor (4); yet, quoad proprictatem, the 
regreſs of the diſſeiſee reyeſts the property in 
him, as well for the emblements as for the free- 
hold itſelf, and equally againſt the feoffee or 
leflee of the difſeiſor, as againſt the diſſeiſor 
himſelf. For the rule and reaſon of the law 
is, that after the regreſs of the diſſeiſee, the law 
adjudges that the freehold has continued in 
bim, which rule and reaſon extends as well to 
the emblements, as to the freehold ; and, al- 
though the act of the diſſeiſor may alter a man's 
action, yet his act cannot take away his action, 
property, or right. 


And the law is the ſame, if the feoffee or leſ- 
ſce ſows the land, or cuts down trees or graſs, 
and ſevers and carries away, or ſells them to 
another. Yet, after the regreſs of the diſſeiſee, 
he may take the corn, as well as the trees and 
graſs, from whatſoever place they are carried 
to; for the regreſs of the diſſelſee has relation, 
as to the property, to continue the freehold 
againſt them all in the diſſeiſee ab initio, nor 
can the carrying them off the land alter the 


) 19 U. 6. 17. 36 H. 6. 37. 39 H. 6. 18. Gilb. Dev. 
135 
. | property; 
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property; and if the diſſeiſee takes them, they 
| ſhall be recovered in damages againſt the dif- 
ſeiſor. 


Nor do I ſee any ground upon which the caſe 
of a tenant under a mortgagor can be diſtin- 
guiſhed, as to the right of emblements, from 
any other tenant under a tortious title; for, 
he be conſidered as a wrong - doer as to his oc- 
cupation of the premiſes, he cannot be con- 
ſidered in a different character as to the em- 
blements: nor is there any room to imply a 
conſent to cultivate the property, when no im- 
plication is admitted of a conſent to occupy it. 
As if an authority can be implied in the mort- 
gagor from the mortgagee to permit the culti- 
vation, the ſame principle, by analogy, will juſ- 
tify ſuch an implication that he had an autho- 
rity to demiſe, which, in the principal caſe, was 
not admitted. | 


But ſuch leaſe will be good againſt the mort- 
gagor and all ſtrangers, and will intitle the leſ- 
lee to the equity of redemption (i). | 


But a mortgagee would, it is apprehended, be 
bound by the leaſe, if he did any act amount- 
(:) Rand v. Cartwright, 1 Cha. Ca. 59. ef vid. 3 Cro. 

304. | __ 
:P4 ing 


216 INTEREST OF A MORTGAGOR IN 


to it. 


fault of payment, ſhall be taken as received by 


_ fame thing as if the mortgagee had let it to 


ing either to an expreſs or implicated aſſent 


[f a mortgage of lands be made under a 
power to pay portions out of the profits, the 
profits received by the mortgagar, under a 
clauſe, that it ſhall be lawful for the mortgagor 
to take the profits without account, until de- 


the mortgagee, and ſhall be conſidered as the 


any other perſon (k); and therefore the profits 
{0 received by the mortgagor, ſhall be accounted 
for as having gone towards payment of the por- 
tion, and the land ſhall only be ſubject to what 
remains due. And the mortgagee muſt recover 
his money ſo far as it has been received out of the 
profits againſt the mortgagor for the time being, 
and his perſonal repreſentatives, and will have 
no remedy againſt the truſt. 


If the mortgagee aſſigns a term conveyed to 
him by way of mortgage, with a clauſe, that 
the mortgagee ſhall retain the poſſeſſion, with- 
out the mortgagor joining 1n, and being a party, 
the aſſignment determines the ſimilarity of his 
eſtate to an * at will, and makes the 


(4) Via. 2 P. Will. 20. Atk, 351. 2. 
mort- 
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mortgagor in the nature of a tenant at ſuf- 
ferance (1). 


But in the cafe of Smartle and Williams (m), 
a queſtion aroſe, whether an aſſignment by the 
mortgagee alone did not operate, fo as to make 
the mortgagor's continuing in poſſeſſion under 
ſuch a clauſe, a diſſeiſin or deveſting of the 
term, and turn it to a right; for if it did, the 
aſſignee could not aſſign it over, without he 
either made an entry, or the mortgagor joined. 
And it was held by Holt, C. J. that the mort- 
gagor's continuing in poſſeſſion would never 
make a diſſeiſin nor deveſting of the term, or 
turn it to a right; for a tenant at ſufferance has 
but a bare poſſeſſion, and no freehold; and 
Eyre, Juſtice, ſaid, that the covenant to ſuffer 
the mortgagor to continue in poſſeſſion, governs 
all the ſubſequent aſſignments; becauſe it is 
agreed by the mortgagee, his executors, admini- 
ſtrators, and aſſigns, that the mortgagor ſhall 
hold till default of payment; which creates a 
© tenancy at will upon all the meſne aſſignments. 
It was alſo contended, in the caſe laſt men- 
tioned, that if the mortgagor's continuing in 


()) Skinner, 423. 


(mm) Salk. 245. 3 Lev. 387, : Rep. T. Holt, 478. 
Comb. 247. Cro, Car. 302, 307, 


pot- 
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poſſeſſion was not an abſolute diſſeiſin or deveſt- 


ing of the term, it was at leaſt a deveſting of 
the term at the election of the mortgagee, and 
then the aſſignee had made his election by bring- 
ing an ejectment againſt the mortgagor, which 
admitted his being out of poſſeſſion; but Holt, 
C. Juft. ſaid, that the ejectment could not ad- 


mit an actual deveſting, ſo as to turn the term 


to a right, for the ejectment was not brought 
to recover the mortgage term, but the actual 
polſeſſion only, for the recovery of which the 


aſſignee of the firſt mortgagee had no other way 


but this, or to make a forcible entry, which the 
law forbids: and his Lordſhip ſaid, that the 
court would take notice that an ejectment was 
only a fictitious proceeding for recovering the 
poſſeſſion, which could not well otherwiſe be 
obtained; and the entry laid in the declaration, 


or confeſſed by the defendant, was not an entry 


that was real; ſor it would neither avoid a fine, 


nor he ſufficient evidence to ſupport * for 
the mean profits. | 


But if the ben in the laſt mentioned 
eaſe (n) had done any act, by which he had ad- 
mitted himſelf to be out of poſſeſſion, the 
conſequence would have been as contended for 


() Dyer 62. Co. Lit. 57. b. 
| ; on 
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on the part of the mortgagor; for Lord Coke 
fays, if a man make a leaſe at will, and die, 
now is the will determined; and if the leſſec 
continue in poſſeſſion, he is tenant at ſufferance, 
and yet the heir, by admiſſion, may have an 
iſſue of mort d' anceſtor againſt him; and ſo it 
is faid in Dyer, that if tenant for years ſurren- 
ders, and ſtill continues in poſſeſſion, he 1s 
tenant at ſufferance, or diſſeiſor at election. 


If a mortgagor commit waſte (o), whether 
it be a mortgage in fee, or for a term of years, 
the court, on a bill by the mortgagee to ſtay 
waſte, will grant an injunction; for they will 
not ſuffer a mortgagor to prejudice the incum- 
Þrance, 


It is a ſettled doctrine, that a mortgagor in 
poſſeſſion cannot bar a mortgagee by a fine and 
non-claim (þp); for, although the mortgagee 
be in reality out of poſſeſſion, yet, where that 
js done by the conſent of both parties, and the 
nature of the contract requires that it ſhould be 
ſo while the intereſt is paid, it would be againſt 


(e) Farrant v. Lovel, 3 Atk. 723. | 

(p) 1 Vent, 82. 1 Lev. 272. 2 Vez. 482. Hard. 
402. Noy's Rep. 23. Fermor's Ca. 3 Co. 77. Cruiſe on 
Fines, 233: Sid. 460, Carth. 101, 


the 


' 
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the original deſign of the contract, that any 
act of the mortgagor, except the payment of 
the money aid intereſt, ſhould deprive the 
mortgagee of his ſecurity. And therefore it 
ſeems that no actual entry is requiſite by the 


mortgagee, to avoid ſuch fine. 


A recovery ſuffered by a mortgagor tenant 


in tail, lets in all precedent incumbrances (9). 


Thus where tenant in tail demiſed lands for 
99 years, by way of mortgage (7), and then 
married, and ſuffered a recovery to enable him 


to make a jointure; one queſtion was, whether 
the recovery ſhould enure to make good the 


mortgage, it being deſigned for the marriage 
ſettlement only? And it was determined that 
it ſhould; for, if no recovery had been, there 
could have been no jointure, and the jointreſs 
could not have avoided the mortgage; ſhe was 
in by the act of her huſband, and no ſubſe- 
quent act of his could avoid his own act pre- 
cedent: and though the recovery was ſuffered 
to a collateral] purpofe, yet it would enure to 
make good all precedent acts and incumbrances. 


* 


(9) Porter v. Emery, 1 Ch. Rep. 97. 
{r) Goddard v. Complin, 1 Ch. Ca. 119. 


A mort- 
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A mortgagor is never permitted, to diſpute 
the title of his mortgagee (s); becauſe no man 
is permitted to diſpute his own folemn deed. 


A wortgagor in poſſeſſion gains a ſettlement, 
(e) becauſe the mortgagee, notwithſtanding the- 
form, has but a chattel, the mortgage being 
only a pledge to him for ſecurity of his money; 
and the original ownerthip of the land ſtill re- 
| fiding in the mortgagor, ſubject only to the 
legal title of the mortgagee, fo far as ſuch title 
is requiſite to the end of his ſecurity. | 


But if the mortgagee evict the mortgagor, 
and take poſſeſſion, the mortgagor, though 
alterwards occupying permiſſively for a parti- 


cular purpoſe, will not thereby gain a ſettle- 
ment. ah 


A pauper entitled to an equity of redemption 
of a freehold eflate (), which had been mort- 
gaged by his father, having been evicted by the 
aſſignee of the mortgagor, afterwards gained 
permiſſion of the ſteward of the mortgagee to 
inhabit a houſe, part of the mortgaged eſtate, 


{-) Cowper, Gor. (:) Doug. Rep. 610. 


| (s) The King againſt the Inhab. of Catherington, 3 
Tetm Rep. 771. 


and 


! 
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and which was then untenanted, for the pur- 


poſe of overlooking ſome repairs, which he 
propoſed to do upon the eſtate, with an inten- 
tion to ſell the ſame, and pay the mortgage 
money. In conſequence of ſuch permiſſion, 
he went into the houſe, and inhabited the fame 
for upwards of three months, when he was re- 


moved by an order of Juſtices. The pauper 


did not, during ſuch refidence, do any thing 
towards, the repairs of any of the houſes, or 
towards a. ſale of the eſtate. No agreement 
was made between the pauper and the ſteward, 
with reſpe& to any rent to be paid by the pau- 
per for ſuch houſe.” The queſtion was, whether 
the pauper gained a ſettlement by this reſidence. 
And it was held that he did not. For though 
it is clear that an equitable title is ſufficient to 
give a ſettlement, tha? only applies where the 
mortgagor is in poſſeſſion. - But in this caſe he 
had neither jus in re, nor ad rem. 
| i 

I one borrows money for another on a mort- 
gage (2), he may file a bill againſt him to pay 
off the mortgage money, and ſhall not be put 
to his indebitatus afſumpit. 


| | (x) Moſely, 318. 
| The 
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The methods of redemption and forecloſing 


being found dilatory, expenfive, and inconve- 


nient, not only to the mortgagee but alſo. to 
the mortgagor, the legiſlature deemed it neceſ- 
fary to interfere, and in ſome degree remedied 
it by the 7 Geo. II. c. 20, by which ſtatute it 
was provided, that after payment or tender by 
the mortgagor of principal, intereſt, and coſts, 
the mortgagee fhall maintain no ejectment, but 
may be compelled to re- aſsign his ſecurities, and 
deliver all deeds, evidences, and writings in his 
cuſtody, reſpecting the mortgaged premiſes to 
the mortgagor. And that, where a bill is filed + 


to redeem or be forecloſed, the court may, upon 


application by the defendant, and upon his ad- 
mitting the right and title of the plaintiff in 
the ſuit, before ſuch ſuit be brought to hearing, 


make ſuch order or decree therein, as would 


have been made in caſe ſuch ſuit had then been 
regularly brought to hearing before ſuch court. 


But it is provided, that. this act ſhall not ex- | 
tend to any, caſe. where the perſon againſt whom 


the redemption is prayed, ſhall. (by writing, 


under his hand, or the hand of his attorney, 
agent, or ſolicitor, to be delivered before the 
money ſhall be brought into ſuch court of law, 
to the nen or ſolicitor for the other ſide), 


inſiſt, 
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inſiſt, either that the party praying a redemp- 
tion has not a right to redeem, or that the pre- 
miſes are chargeable with other, or different 
principal ſums than what appear on the face of 
the mortgage, or ſhall be admitted on the other 
_ fide; nor to any caſe where the right of redetmp- 
tion to the mortgaged lands and premiſes in 
queſtion, in any cauſe or-ſuit, ſhall be contro- 
verted or queſtioned by or between different 
defendants in the ſame cauſe or ſuit; nor-ſhall 
be any prejudice to any ſubſequent mortgagee 
or incumbrancer. 


A reference to a Maſter in Chancery to take 
an account under this ſtatute, muſt proceed 
upon admiſſion of the principal and intereſt 
due upon the mortgage; and the Maſter can- 
not adnut evidence (y). 


By the 7 W. & M. c. 25. It is enacted, 
© that no perſon ſhall be allowed to have any 
vote in election of members to ſerve in parlia- 
ment, for or by reaſon of any truſt, eſtate, or 
mortgage, unleſs ſuch truſtee or mortgagee be 
in actual poſſeſsion or receipt of the rents and 
profits of the ſame eſtate; but that the mort- 
gagor, or ceffui que truſt in poſſeſsion, ſhall 
and may vote for the ſame, notwithſtanding 
ſuch mortgage or truſt.” 


(3) Via. Huſon v. Hewſon, 4 Vez. Jun. . 
| 26 


CAP. VIII. 
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To form an accurate idea of the nature of 
the intereſt of a mortgagee in the eſtate pledged 
as a ſecurity, he muſt be viewed at four pe- 
_riods of time: | | 


Firſt, At the inſtant of executing the mort- 
gage, and before forfeiture, while poſſeſſion is 
(as is uſually the'caſe) in the mortgagor. + 


Secondly, After the mortgage 1s forfeited by 
non-payment of the money at the day, and be- 
fore the mortgagee enters into poſſeſſion. 


Thirdly, After the mortgagee enters into poſ- 
ſeſſion on the eviction of the mortgagor. 


Q » And, 


4 


I 
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And, Fourthly, on forecloſure, of which we 
ſhall ſpeak at large hereafter. 


The eſtate of the mortgagee (a), until for- 
feiture, ſtill continues as it was at common 
law, before the interference of courts of equity : 
he is entitled to an eſtate as tenant in mort- 


gage in fee, or for term of years, ſubject to any 


agreement made between him and the mort- 
gagor relative to the poſſeſſion, and defeazable 


at law by performance of the condition. As 


ſoon as the eſtate is created, he may enter into 
poſſeſſion ; but as the payment of the intereſt is 
the principal object of the mortgagee, he ſel- 
dom avails himſelf of that right, unleſs obliged 
ſo to do to ſecure payment of the intereſt, or 
with a view to compel the re-payment of the 
money. | 


It follows from hence, that all leaſes or other 
intereſts in the land, made or conveyed by 
the mortgagor ſubſequent to the mortgage, 
though before forfeiture, are void againſt the 
mortgagee (b). As to him, the tenants under 
ſuch leaſes, or perſons claiming ſuch intereſts, 
may be conſidered as treſpaſſors, diſſeiſors, and 
wrong-doers. 


(% Vid. 1 Atk. 170. 
(5) Keech v. Hall, ſapra. 69: | 
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On the ſame principle, the mortgagee (ſince 
the ſtatute 4 Ann. c. 16, to diſpenſe with the 
neceſſity of attornment of tenants) on notice 
becomes entitled to the rent, of the premiſes 
mortgaged (if let) from the time of executing 
the conveyance; for the rents and profits 


are liable to the debt as well as the premiſes 
themſelves. 


This was determined in the caſe of Moſs 
againſt Gallimore and another (c), upon a ſpe- 
cial caſe reſerved in an action of treſpaſs at the 
aſſizes for Staffordſhire, The caſe was as 
follows: One Harriſon, being ſeiſed in fee, on 
the firſt of Janzary, 1772, demiſed certain 
premiſes to the plaintiff, Mo/s, for twenty 

years, at the rent of 4ol. payable yearly on the 
12th of May; and in May 1772, he mort- 
gaged the ſame premiſes, in fee, to the de- 
fendant, Mrs. Gallimore. Moſs continued in 
poſſeſſion from the date of the leaſe, and paid 
his rent regularly to the mortgagor, all but 287. 
which was due before the month of November, 
1778, when the mortgagor became a bankrupt, 
being. at the time indebted to the mortgagee 
in more than that ſum for intereſt on the 


(c) Moſs v. Gallimore, et al. Doug. Rep. 265. 


22 mort · 
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mortgage. On the 3d of January, 1779, one 
Harwar went to the plaintiff, on behalf of 


Gallimore, ſhewed him the mortgage-deed, 
and demanded from him the rent then re- | 


maining unpaid. This was the: firſt demand 


that Gallimore made of the rent. The plaintiff 


told Harwar, that the aſſignees of Harriſon 
had demanded it before, viz. on the 31ſt of 
December; but when Harway ſaid that Gall:- 


more would diftrain for it, if it was not paid, 


he ſaid he had ſome cattle to ſell, and hoped 
ſhe would not diſtrain till they were ſold, when 


he would pay it. The plaintiff nat having paid 


according to this undertaking, the other de- 
fendant, by order of Gallimore, entered and 


diſtrained for the rent, and thereupon gave a 


written notice of ſuck diſtreſs to the plaintiff in 
the following words : © Take notice, that 1 
« have this day ſeized and diſtrained, &c. by 
« yirtue\of an authority, &c. for the ſum of 
« 281. being rent, and arrears of rent, due to 
« Eſther Gallimore, at Michaelmas laſt paſt, 
« for, &c.; and unleſs you pay the ſaid rent, 


* c.“ He accordingly ſold cattle and goods 


to the amount of 221. 2s. "The queſtion ſtated 
for the opinion of the court, was, whether, 
under all the circumſtances, the diſtreſs could 
be juſtified ? And the court determined that it 

| I | might, 


„ 


* 

0 

N 
; 
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might, ſaying this caſe was, 1n 1ts conſequences, 
very material. It was the, caſe of lands let for 


years, and afterwards mortgaged ; and con- 


fiderable doubts in ſuch caſes had ariſen in 
reſpect to the mortgagee, when the tenant 
colluded with the mortgagor ; for, the leaſe 
protecting the poſſeſſion of ſuch a tenant, he 
could not be turned out by the mortgagee. Of 


late years the courts had gone fo far as to per- 
mit the mortgagee to proceed by ejectment, if 


he had given notice to the tenant that he did 
not intend to diſturb his poſſeſsion, but only 
required the rent to be paid to him, and not to 
the mortgagor. This however was intangled 
with difficulties. The queſtion here was, 
whether the mortgagee was, or was not, intitled 
to the rent in arrear ? Before the ſtatute of 
queen Anne, attornment was neceſſary, on the 
principle of notice to the tenant; but when 
that took place, it certainly had relation back 
to the grant, and, like other relative acts, they 
were to be taken together. Thus livery of 
ſeiſin, though made afterwards, related to the 
time of the feoffment ; ſince the ſtatute the con- 
veyance was complete without the attornment ; 
but there was a proviſion that, the tenant ſhould 
not be prejudiced for any a& done by him, as 
holding under the grantor, till he had received 

3 notice 


\ 
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notice of the deed : therefore the payment of 
rent, before ſuch notice, was good. With this 
protection he was to be conſidered by force of 
the ſtatute, as having attorned at the execution 
of the grant. And here the tenant had ſuf- 
fered no injury. No rent had been demanded, 
which had been paid before he knew of the 
mortgage. He had the rent in queſtion ſtill in 
his hands, and was bound to pay it according 
to the legal title. But having notice from the 
aſsignees, and alſo from the mortgagee, he dared 
to prefer the former, or kept both parties at 
arms-length. In the caſe of executions it was 
uniformly held, that if any one acted after 
notice, he did it at his peril. He did not offer 
to pay one of the parties on receiving an 
indemnity. As between the aſſignee and the 
mortgagee, who was intitled to the rent? The 
aſſignees ſtood exactly in the place of the 
bankrupt. Now a mortgagor was not pro- 
perly tenant at will to the mortgagee, for he 
was not to pay him rent, he was only ſo quodam 
modo (d) Nothing was more apt to confound 
| than 

(4) Quere this reaſon—it ſeems otherwiſe---at leaſt 
until forfeiture of the condition, when perhaps he may 
become tenant at ſufferance; for the agreement to take 
rents and profits ſeems clearly to make him tenant at 


will. Vid. Geary v. Bearcroft, Carter 65.—-But as that 
| agree. 
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than a ſimilie. When a court or a counſel - 
called a mortgagor a tenant at will, it was 
barely a compariſon. He was like a tenant at 
will ; the mortgagor received the rent by a 
tacit agreement with the mortgagee, but the 
mortgagee might put an end to the agreement 
when he pleaſed. He had the legal title to the 
rent; and the tenant in the preſent caſe could 
not be damnified ; for the mortgagor could 
never oblige him to pay over again the rent 
which had been levied by this diſtreſs. This 
remedy was a very proper additional advantage 
to mortgagees, to prevent colluſion between the 
tenant and mortgagor. | 


But, on a motion (e) for ſequeſtrators to pay 
rents to the mortgagee, which they had re- 

ceived from the tenants of the mortgaged 
eſtate, his honor, the Maſter of the Rolls, ſaid, 
That the Court of King's Bench, he under- 
ſtood, now entertained ſome doubts of the pro- 
priety of the decifion of M v. Gallimore; 
that the principle vhon which that caſe was 


agreement is only until default of payment e of the mort- 
gage money---Quere, if after he may not be conſidered as 
tenant at ſufferance.— N. B. The caſe * Moſs v. Galli- 
more then was a ſubtenancy. 


(e) In Chancery, 5th July, 1786. 
24 dęcided 
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decided was, that the right of the mortgagee 
would have furniſhed a good defence, if put on 

the record by way of juſtification under the 
mortgage term or conveyance. This reaſon, his 
Honor obſerved, had impoſed upon him ; but it 
was not conſidered that it might have been re- 
plied to the defence that the mortgagor, till 
notice, was tenant at ſufferance, if not tenant 
at will, to the mortgagee. 


A mortgagee is not entitled to have an ac- 
count againſt the mortgagor for the profits of 
the eſtate mortgaged, received and applied by 
him to his uſe (/. If a perſon take a mort- 
gage title, the Court of Chancery will let him 
take poſſeſſion of the eſtate, but will not make 
the party he leaves in poſſeſſion account for 
the paſt rents. If the mortgagee has not the 
legal title to the mortgaged property, the Court 
of Chancery will appoint a receiver ; but it can 
do no more. And the rule of equity is the 
ſama where the mortgagor has actually given 
the mortgagee a power to receive. If the 
mortgagee omits to uſe that power, he muſt 
impute it to himſelf if the profits are gone, 
The Court will not make the mortgagor ac- 
countable. It would be againſt all rules of 


dColman v. Duke of St. Albans, 3 Vez. Jun. 25. 
equity 
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equity in the caſes of mortgages to decree an 
account for the time when, by the connivange 
or permiſsion of the mortgagee, the profits 
have been received and applied as the mort- 
gagor might think fit. 


In the caſe of Sparkesv. Smithi (g), the court 
refuſed, on bill, to compel an aſſignee of a 
term on mortgage to diſcover his aſſignment; 
the object of the leſſor in requiring it, being 
to make him liable to the covenants of the 


mortgagor, although he had not taken actual 
poſſeſſion of the premiſes. 


This was a mortgage of houſes held upon 
. leaſes for ſeven years, with covenants, that the 
leflee ſhould repair, defeazable upon payment 
of the money lent and intereſt. The houſes 
being greatly out of repair, the original leſſor 
filed a bill to diſcover, whether the leaſe was 
not aſſigned to the mortgagee, and to compel 
him to perform the covenants on the leffee”s 
part. The; defendant, by anſwer, inſiſted he 
never was in poſſeſſion, nor had received any 
of the rents, except a ſmall ſum by an order 
from the mortgagor to one of the tenants, 
which was paid him in part of what was due 


(s) Sparkes v. Smith et al. 2 Vern. 276. 
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on the mortgage, and not as rent. And the 
court, although it was the mortgagee's folly to 
take an aſſignment of the whole term, whereby 
he ſubjected himſelf to the covenants in the 
original leaſe, inſtead of taking a derivative 


leaſe of all the term but a month, or week, or 
day, as he might have done, yet, as he was 


only a mortgagee, and never in poſſeſſion, 


would not affiſt the plaintiff to charge him to 


perform the covenants in ſpectre ; but left the 
plaintiff to recover at law as well as he could, 
and diſmiſſed the bill. 


But, in a ſubſequent caſe(h), where one hun- 
dred pounds were lent by way of mortgage 
upon an aſſignment of a building leaſe, and 


the mortgagee never entered nor took poſſeſ- 


ſion, but loſt the money lent; the defendant 
in equity having recovered againſt the mort- 
gagee, as aſſignee, the rent reſerved on the 
leaſe, the bill was to be relieved againſt the 


recovery at law; and the court diſmiſſed it; 


ſaying, the mortgagee was ill adviſed to take 
an aſſignment of the whole term. 


Upon an accurate inveſtigation of the rea- 
ſons upon which the deciſions in the two pre- 


(h) aa v. Shaller et al. 2 Vern, 374. 
ceding 


\ : 
\ 
\ 
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ceding caſes were founded, they will appear 
perfectly reconcileable; in both, the principle 
of law, that an aſſignee of a twhole term is 
ſubject to the covenants in the original leaſe, 
is fully admitted, The different events of the 
applications, therefore, did not ariſe from a 
contrariety of opinions as to the legal opera- 
tion of ſuch an aſſignment, but aroſe from the 
parties having changed ſides on the applications 
to the court. In the former caſe the leſſor was 
plaintiff, and being unable to make out his 
caſe at law, without the help of equity, ap- 
plied for its aid to inforce a rigorous and hard 
demand, founded in ſtrict law; the court, in 
this caſe, as it does in all others, when it is 
called upon to uſe a diſcretionary power, took 
into its conſideration the relative fituation af 
the parties ; and the plaintiff's claim being un- 
conſcionable, elected to remain paſſive, and 
leave the parties, as they ſtood at law; but, 
in the latter caſe, the aſſignee was plaintiff 
againſt the leſſor; fo that he, and not the leſſor, 


fought the aid of equity, after the latter had 
obtained a judgment at law upon the covenants; 


in which caſe, there appears to me to have 
been no ground for their interference, unleſs 
fraud or miſtake had been ſuggeſted : for the 

original leſſor, having a right at law to the 


benefit 


” — 
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benefit of the covenants in his leaſe, equity in 
that caſe muſt follow the law. 


And when caſes are attended with hardſhip, 
leaving the parties to ſuch remedy only as they 
are intitled to at law, is not uncommon in a 
court of equity. Thus if a bill be brought 
by a remote heir againſt the next of kin, for a 
diſcovery of a title, and evidence, and to have 
terms removed and the title at law, cleared ; 
this being a hard caſe, equity will not aſſiſt ; 
for as it would not relieve the children, ſhould 
the remote heir recover, ſo neither will it aſſiſt 
the remote heir, | 


However, upon reconſideration of this queſ- 
tion, in the caſe of Eaton againſt Jacques (i), 
which aroſe upon a caſe reſerved at the fittings 


for Middleſex before Buller, Juſtice, it was 


determined, that. a mortgagee, aſſignee of a 
term for years, ſhould not be liable to the 


covenants in the leaſe, unleſs he had taken 


actual poſſeſſion. 


The circumſtances ſet forth in this caſe 
were (), that on the firſt of December, 177 53 


%) Eaton v. Jacques, Douglas Rep. 438. 
(k) Mid. | 
the 
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the plaintiff demiſed the tenements in queſtion 
to Denys; that, on the 21ſt of June, 1777, by 
indenture, made between Denys, of the one 
part, and the defendant of the other part, after 
reciting the leaſe, Denys (for the conſidera- 
tions therein mentioned) bargained, ſold, aſ- 
ſigned, transferred, and ſet over unto the de- 
fendant, his executors, adminiſtrators, and aſ- 
ſigns, the premiſes demiſed by the leaſe, and 
all the eſtate, right, title, intereſt, benefit of 
re ewal, term of years, and time to come and 
unexpired, property, profit, claim, and de- 


mand whatſoever, of Denys in the ſame, by 


virtue of the leaſe or otherwiſe howſoever, to 
hold unto the defendant for all the refidue of 
the term of twenty-one years by the ſaid leaſe 
demiſed, and ſubje& nevertheieſs to the rents 
and covenants therein contained, and which 
were on the tenant's part to be paid, kept, and 


performed: in which 1ndenture was contained 


a proviſo for making the ſame void on payment 


of one hundred and fourteen pounds and in- 


tereſt at ,five per cent. per annum ; and there 
was another proviſo and agreement between 
the parties, that until default ſhould be made 
in payment of the one hundred and fourteen 
pounds and intereſt, contrary to the intent of 
the ſaid proviſo, it ſhould be lawful for Denys, 


his 
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his executors, - adminiſtrators; or aſſigns, td 


hold and enjoy the premiſes without interrup- 
tion from the defendant; that the intereſt 
which became due on the mortgage was regu- 
larly paid up to, and on, the 21ſt day of De- 
cember, 1778; and that the defendant never 
had poſſeſſion of the houſes under the mort- 
gage. The queſtion ſubmitted to the court 
was, whether the plaintiff was intitled to re- 
cover the rent which became due at Chriftmas, 
1779, from the defendant ? And Lord Mans- 


field, ſaid, that, in point of fact, this caſe 


muſt have exiſted for a century paſt in a thou- 
ſand inſtances. In this great town particularly, 
building leaſes had been and were perpetually 
mortgaging ; and yet no inſtance had been 


found, where the ground landlord had attempted 


to charge the mortgagee, not in poſſeſſion, 
with the rent or covenants, This was a ſtrong 
argument againſt the plaintiff, eſpecially where 
the caſe was ſo hard, ſo unjuſt, and uncon- 
ſcionable. Numberleſs inconveniencies would 


ariſe if ſuch a demand could be ſupported. 


The mortgagee never aſked whether the rent 
was paid ; he only looked to his ſecurity, and, 
when the principal and intereſt were paid, he 
reaſsigned. But, if the plaintiff was right, a 
mortgagee might be called upon, years after 
| ſuch 


ſ 
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ſuch reaſsignment, for arrears or breaches of 
covenant during the aſsignment; the conſe- 
quences would be terrible; and all this aroſe 
from a mere flip in the attorney in making the 
conveyance; for if he had made it an under- 
leaſe, by leaving a reverſion of a day in the mort- 
gagor, the landlord woula have had no pre- 
text to call upon the mortgagee ((). Though 
no caſes had been cited at the bar which ap- 
plied to the preſent queſtion; the court had 
found two in Vernon, which he would ſtate 
that it might not be ſuppoſed, after this judg- 
ment they had been overlooked. His Lord- 
ſhip ſtated the caſes of Sparkes v. Smith and 
Pilkington v. Shaller (m), and ſaid, the latter 
could not be ſupported; for the court there 
refuſed to relieve the mortgagee, becauſe it was 
his own fault to take an aſsignment of the 
whole term, and not an under-leaſe ; but that 
was a very common ground of relief in equity. 
Theſe caſes, therefore, left the queſtion as it 
ſtood upon the argument at the bar; and, 
there being no ſolemn well conſidered deciſion, 

the court might reſort to the principles. In 


leaſes, the leſſee, being a party to the _ 


(1) Holford, v. Hatch, Doug. 174. 
(m) Sura. 234. 
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contract, continued always liable notwithſtand- 
ing any aſſignment; the aſſignee was only 
liable with reſpect to his poſſeſſion of the thing, 
He bore the burthen while he enjoyed the 
benefit, and no longer : and if the whole was 
not paſſed, if a day only was reſerved, he was 
not liable. To do juſtice between men, it was 
neceſſary to underſtand things as they really 
were, and conſtrue inſtruments according to 
the intent of the parties. What was the effect 
of this inſtrument between the parties? The 
leſſor was a ſtranger to it; he ſhould not be 
injured, but he was not intitled to any benefit 
under it. Could they ſhut their eyes and ſay 
it was an abſolute conveyance ? It was a mers 
ſecurity ; and it was not, nor ever was meant 
that poſſeſsion ſhould be taken until default of 
payment, and the money had been demanded: 
The legal forfeiture had only accrued fix 
months, and, if the mortgagee had wanted 
poſſeſsion, he could not have entered vid facti. 
He muſt have brought an ejectment. This 
was the underſtanding of the parties, and was 
not contrary to any rule of law. It was not an 
aſsignment of all the mortgagor's eſtate, right, 


r 


title, &c. Willes, Aſturſt, and Buller, Juſ- 


tices, were of the ſame opinion. 


— | | And 
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And in a ſubſequent caſe of Walker v. 
Reeves (n), M. 22 Geo. 3. this doctrine was 
confirmed as to mortgages, and a diſtinction 

taken between the caſe of an aſsignment by 

way of mortgage, and unconditional * 

ments. 


But the authority of the caſes of Eaton and 
Jacques and Walker and Reeves, has ſince 
been doubted and denied to be law (o). And 
the caſe of Lucas v. Comerford (p) ſeems to 
ſupport a dire&ly oppoſite doctrine to that 
which was the baſis of the deciſion in theſe 
caſes, vis. that the aſsignee was only liable in 
reſpect of actual poſſeſsion. 


The latter caſe aroſe on a bill by the execu- 
tors of leſſor againſt the depoſitary of a leaſe, 
to ſecure to him a debt, for ſpecific per- 
formance of a covenant in the leaſe to re· build 
huouſes upon the premiſes in the eleventh year 


(n) Walker v. Reeves, Doug. Rep. 444. (note 1.) 

{o) The author has underſtood that the preſent Chief 
Juſtice ofs the court of K. B. denied the law of the 
caſe of Eaton v. Jacques twice in the ſittings after Trinity 
Term, 1796. 


(2) 1 Vez. Jun. 235. 3 Bro. Rep. Ch. 166, et vid. City 
of London v. Naſh, i Vez. 12. An 512. We 


Sor oh | of 
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of the term, which was a term of 71 years, to 
be held for the firſt ten years at a pecuniary, 


rent ; for the- eleventh year at a pepper-corn 


rent ; and for the reſt of the term at a pecu- 


niary rent. The defendant, by his anſwer, 


ſtated the fact of the diſpoſal, by way of mort- 
gage, and inſiſted that having no title but as 
mortgagee, he was not bound to rebuild. 
Lord Thurlow, (Chan.) thought there ' could 
not be a decree to rebuild, as he could no 
more undertake the conduct of a rebuilding, 
than of a repair; But his Lordſhip ſaid, it was 


no matter whether the defendant took it as a 


pledge or as a purchaſe, he could not take the 
eſtate as a ſecurity, and refuſe the burden that 
was upon it, which having once taken he could 
not abandon: that being then only an aſſignee 
in equity, no action could be brought, and 
that the only relief he could give the plaintiff, 
as he could not give him damages, was to put 
him in a ſituation to recover them; his Lord- 
ſhip therefore decreed, that the defendants 
ſhould take an aſſignment of the leaſe and 
execute a counterpart, and that he muſt pay 
the colts. | 


But it is clear that if the mortgagee enters 


into poſſeſſion, he becomes liable to all cove- 


nants 
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nants that run With the land, (9) for he takes it 
cum onere, and, enjoying the profits, he muſt 
ſubmit to the loſſes. 


And if a mortgagor, by a mortgage of a teim 
veſted in him, diveſts himſelf of all intereſt 
therein, in the conſideration of a court of law, 
he retains only the equity of redemption, which 
he muſt purſue in a court of equity; and there- 
fore, if he join with his mortgagee in a leaſe, 
in which the leſſee is made to covenant with 
the mortgagor, for rent, repairs, &c. ſuch co- 
venants will be merely collateral to the mort- 
eagee's intereſt in the land, and the aſſignee of 
the mortgagee cannot maintain an action for 
the breach of them on the ſtatute of 32 H. 8. 


c. 34. 


1 


Thus where S and V, (7) deſcribed therein 
to be the mortgagees of the eſtates in queſtion, 
for a term of 99 years, demiſed them to I for 
11 years, at a yearly rent, payable to & or his 
aſſigns; in which was contained covenants on 
the part of R with &, and his aſſigns, inter alia, 
to pay the rent and to keep the premiſes in 


(.) Traherne er al”. v. Sadleir et al”. 1 Brown's Par. 
Ca. 105. | 


(r) Webb v. Ruſſell. 3 Term Rep. 393. 
3 7 repair ; 


* 
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repair; it was held, on an action of covenant, 
brought by the deviſee of the mortgagee, the. 
declaration in which ſet forth two breaches of 
covenant, the one for non-payment of rent, 
and the other for not keeping the premiſes in 
repair, that the action could not be maintained. 
Lord Kenyon, .in delivering the opinion of the 
court, obſerved, it was well ſettled: at commory 
law, without referring to the ſtatute. 32 H. 8. 
c. 34. that covenants, which run with the land, 
will paſs to the perſon to whom the land de- 
ſcends. And that ſtatute enacted, for the be- 
nefit of the grantees of reverſions, that they 
ſhould have the like advantages againſt the 
leflees, their executors, &c. by entry for non- 
payment of the rent; and ſhould have, and 


enjoy, all and every ſuch advantages, benefits, 


and remedies, by action only, for not perform- 
ing other conditions, covenants, and agreements, 
contained in the leaſes, againſt the leſſees, as 
the leſſors or grantors had. The ſtatute alſo 


contained a clauſe, giving the leſſees the ſame 


remedy, againſt the grantees of the reverſion, 
which they might have had againſt their 
grantors. Therefore, under this ſtatute, the 
grantees or aſſignees ſtood in the ſame ſituation, 
and had the fame remedy againſt their leſſees, 
as the heir at law of individuals, or the ſuc- 

: ceſſors 
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ceflors (in the caſe of corporations) had before 
the ſtatute. It became therefore neceſſary to 
1nquire whether this action of covenant could 
have been maintained by the heir of the perſon, 
from whom the plaintiff derived her title. It 
was ſtated, that S, was only a mortgagor, who 
had parted with his whole term to the mort- 
gagee ; and the declaration went. on to ſtate, 
that the whole intereſt which was veſted in him, 
he had transferred to the mortgagee. Therefore, 
in point of law, his lordſhip could not conceive, 
how this covenant made with &, could be ſaid 
to run with the land; for & was ſtated in the 
declaration to have no intereſt whatever in the 
land, and: yet both the implied covenant, 
ariſing from the © yielding and paying,” and 
alſo the expreſs covenants, were entered into 
with 5. It was not ſufficient that a covenant 
was concerning the land, but, in order to make 
it run with the land, there muſt be a privity of 
eſtate between the covenanting parties. But 
here, $ had no intereſt in the land, of which 
a court of law could take notice, though he 
had an equity of redemption, an intereſt, of 
which a court of equity would take notice. 
Theſe therefore were collateral covenants. And 
though a party might covenant with a ſtranger 
to pay a certain rent, in conſideration of a 

| : 3 benefit 

: 


| 
i 
| 
| 
ſ: 
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benefit to be derived under a third perſon, yet 
ſuch a covenant could not run with the land. 


But it is a neceſſary concluſion, from the 
reſolution in the laſt-mentioned caſe, that ſuch 


_ covenants, not being made with the perſon who \ 


has the legal eſtate, do not run with the land, 
and that the aſſignee of the mortgagee cannot 
maintain an action on the coyenants, that theſe 
mult be conſidered as covenants in groſs, and 
that of courſe the mortgagor may maintain an 
action upon them. And ſo it was determined 
on the ſame inſtruments, and between ſome of 


the ſame parties in the caſe of Stokes againſt 


Rugel in the court of King's Bench. (s) 


But although the money be not paid at the 
day, and the mortgagees brings his ejectment, 


and enters into poſſeſſion, yet, until after fore- 


cloſure, in conſideration of a court of equity, 


and notwithſtanding the form, the mortgagee is 


conſidered as having but a chattel, and the 
mortgage is only a ſecurity ; the mortgagor is 
the real owner. (t) 


p 


It follows, of courſe, from this view of the 
tranſaction, that the mortgagee, before fore- 


(s) Stokes v. Ruſſel, 3 Term. Rep. 678. 
. (:) Doug. Rep. 610. 7 
1 cloſure, 


* 
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cloſure, cannot exerciſe any a& of ownerſhip 
over the property which may incumber the 


mortgagor. He can make no leaſe of the lands 
for years to an under-tenant. 


Thus, in the caſe of Hungerford v. Clay, (u) 
the bill was for redemption on payment of prin- 
cipal and intereſt. The ſubſtance of the anſwer 
was, that the defendant, the mortgagee, had made | 
a leaſe of the houſe for five years at a rent reſerved, 
with a covenant, that the leſſee ſhould have the 
option of a farther leaſe for four years after the 
expiration of the ſaid term; that the term for 
five years was now expired, and the leſſce de- 
fired to take the premiſes for four years longer; 
that, if the plaintiff would grant ſuch leaſe, 
the defendant would re-convey on payment of 
principal and intereſt. On hearing this caſe at 
the Rolls, the defendant had a decree; but on 
appeal to the Chancellor, his Lordſhip was of 
opinion, that the mortgagee, before forecloſure 
of the equity, of redemption, could not leaſe 
the premiſes for years to bind the mortgagor, 
unleſs, to avoid an apparent loſs, and merely 


in neceſſity: and the decree at the Rolls was 
reverſed. ; | 


(z) Hungerford v. Clay, 9 Mod. Ca. Eq. 1. 2 Eq, Ca. 610. 


R 4 Indeed, 
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Indeed, if it were otherwiſe, it would be in 
the power of the mortgagee, effectually to bar 
the mortgagor the benefit of redemption at. his 
pleaſure, by granting beneficial leafes on fines ; 
beſides, if ſuch leaſes were held good, it would 
be difficult for the mortgagor to recover any 
rent, though the principal and intereſt ſhould 
be paid; as, not claiming under the eſtate of 
the mortgagee, he cannot have any benefit of 
the leaſe made by him; for he is neither party 
to the deed, nor privy to the eſtate. 


And as a mortgagee cannot, before fore- 
cloſure, exerciſe any act of ownerſhip that will 
attach on the eſtate, but ought to re-convey 


the premiſes free from all incumbrances; fo | 


neither can he juſtify, in equity, the commiſſion 
of any a& which may injure the eſtate ; there- 
fore, though at law, a mortgagee in fee may 
commit waſte, yet he- will be reftrained in 
equity. 


Thus, on a bill to redeem a mortgage, () 


wherein an account was decreed, and two hun- 
dred and forty pounds reported due, and ex- 
ceptions taken to the report; it being, on mo- 
tion and reading affidavits, ſewn, that the 


(x) Hanſon v. Derby, 2 Vern, 392. 
0 K ; : defendant 


"4 
* 
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defendant had burnt ſome of the wainſcot and 
committed waſte, the defendant was ordered to 

deliver up poſſeſſion to the plaintiff, who was a 
pauper, he giving ſecurity to abide by the 
event of the account, 


So, where the mortgagee of an eſtate in fee 
had cut down trees, on application to the court 
it was decreed, that an account ſhould be taken 
of what was cut down, and the produce applied 
in the firſt place, to the payment of the intereſt, 
and then to the ſinking of the mortgage; and an 
injunction was granted to ſtay felling any more. 


But a diſtinction is made where the ſecurity 
is defective ; (/ for, in that caſe, the court 
will not reſtrain a juſt creditor from his legal 
privileges; but then the timber, when cut 
down, muſt be applied to eaſe the eſtate, and 
not to the mortgagee 's benefit, 


However, although the mortgagee cannot, to 
better his ſecurity, do any act to encumber the 
eſtate mortgaged, (x) which will be valid againſt 
the mortgagor after redemption, nor will be 
juſtified in committing waſte ; yet he will be 


(y) Withrington v. Banks, Sel, Ca. Ch. 31. 
(z) 3 Atk. 518, 


intitled 
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intitled to ſuch expences as he ſhall incur in 
neceſſary repairs, ' or other acts for the preſerva- 
tion of the eſtate mortgaged, and may, certain- 
ly, add this to the principal * his debt, and it 
will carry intereſt. 


| Thus if a leaſchold eſtate be mortgaged. (a) 
and there is no covenant on the part of the 
mortgagor, that he ſhall procure the lives to be 
filled up, the mortgagee cannot compel him to 
do it : but muſt pay the expence of renewing, 
and . reimburſe himſelf by adding it to the 
principal of the mortgage, and it ſhall carry 
intereſt. So it was determined, in the caſe of 
Manlove v. Ball and Bruton, (b) which was a 
mortgage of a church leaſe for three lives, two 
of which died during the time the eſtate was 


in mortgage, and were renewed on fines paid 
by the mortgagee. 


Wa I oe 


fa > OSS La 7 1:23 * F b . 
FE 


A term aſſigned in truſt to attend the inheri- 
tance will, in equity, (e) follow all the efates 
created thereout, and all the incumbrances ſub- 
fiſting upon Such PT and is ſo connect- 


0 
5 
3 
| 
; 
4 


OK Atk. 4. Lucam v. Martins, 1 Wilſon 34. 

(% Manlove v. Ball er al”. 2 Vern. 84. Supra. 

(e) Vid. Charlton er a'. v. Low e al". 3 Will. 328. 
Vide infra. | 0 


ed 
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ed with it, that equity will not ſuffer it to be 
ſevered to the detriment of -a bona fide pur- 
chaſer. Therefore a mortgagor ſhall have the 
benefit of all the intereſts which the mortgagor 
had at the time the mortgage was made, unleſs 
againſt an intermediate purchaſer without notice: 
and, conſequently, if there be a term in a mort- 
gaged eſtate held in truſt for the mortgagor, 
when the mortgage of the inheritance is made, 
the concealment of it will be a fraud upon 
the mortgagee, and the truſtees of ſuch a term 
© affigned to attend the inheritance, will, in 
equity, become truſtees for the mortgagee of 
the inheritance. | LR 


If a mortgage be made of an eſtate to which 
the mortgagor has not a good title, and then 
he who has the real title conveys to the mort- 
gagor, or his repreſentatives, with a good title, 
the mortgagee will be entitled, in equity, to 
the benefit of it; for it will be confidered there 
as a graft into the old ſtock, and as ariſing in 
conſideration of the former title. 


As where houſes and lands were demiſed fora 
long term, and an aſſignee of the leaſe, believ- 
ing he had a good title, mortgaged it for 1001. 
afterwards the title turned out to be bad, the 


'. eſtate 
8 
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eſtate belonging to another perſon (d). Then the 
real owner of the eſtate, out of compaſhon to 
the aſſignee, who had built upon it, leaſed the 
premiſes for a long term to truſtees for his wite, 
be being run away. And on a bill filed, the 
truſtees were decreed to make a new mortgage 
to the mortgagees; the Maſter of the Rolls 
faying, that this was a graft on the. old ſtock, 
all the benefit of it, except the rent reſerved, 
ariſing in conſideration of the former title. 


If tenant in tail make a mortgage, and after- 
wards ſuffers a common recovery, that will let in 
the mortgage (e), and ſo it will any other incum- 
brances. And the reaſon is, that whatever act 
binds the tenant in tail himſelf, ſhall bind the 
recoverers, or the perſon or perſons to whoſe 
uſe the recovery is ſuffered; for he who recovers 
cannot ſay, that he againſt whom he recovered 
had but an eſtate tail, 


But where tenant in tail in poſſeſſion mort- 
gaged for years, and then became a bankrupt, 
and died without ſuffering a common recovery, - 
it was held that the affignees of the bankrupt. 
ſhould have the eſtate clear of the mortgage. 


(4) Seabourne V, Seabourne, 2 Vern. 11. 
(e) Poph. 5. 6. 


2 Both 
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Boch theſe points came hefore the Court of 
King's Bench in the caſe of Beck v. Welch V, 
on a caſe reſerved on an ejectment, in which a 
verdict was given for the plaintiff, ſubject to 
the opinion of the Court on this ſhort caſe. 
7. G. being ſeiſed in fee tail of the lands in 
queſtion, made a mortgage thereof to the de- 
fendant for a term of 500 years, without hav- 
ing ſuffered a recovery, and afterwards became 
a bankrupt, and died before bringing the eject- 
ment. The leſſor of the plaintiff was the 
aſſignee under the commiſſion, and claimed 
title under the Stat. 21 Jac. I. c. 19, ſec. 12, 

which enacts that the commiſſioners of bank- 
rupt * ſhall have power by deed inrolled to 
“grant, bargain, ſell, and convey, all manors, 
* &c. whereof any bankrupt is or ſhall be ſeiſed, 
« of any eſtate tail in poſſeſſion, reverſion, or 
4 remainder, to any perſon or perſons, for the 
© benefit of the creditors of fuch bankrupt, 
and that ſuch grants and ſales ſhall be good in 
« law againſt ſuch bankrupts, the iſſues of their 
* bodies, and againſt every perſon claiming any 
« eſtate, right, title, or intereſt, under ſuch 
© bankrupts, after ſuch time as ſuch perſons 
« ſhall become a bankrupt, and againſt every 
« perſon whatever whom ſuch bankrupts by 


1 Beck v. Welch, 1 Wils. 276. 


com- 
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common recovery or otherwiſe, might cut off 
& or bar from any remainder, reverſion, rent, 
« profit, title or poſſibility, into or out of any 
<« f the ſaid manors, &c. The caſe was twice 
argued at the bar, and two queſtions were made, 
1ſt, whether, if the tenant in tail had ſuffered 
a recovery, it would not have let in this mort- 
gage for 500 years? 2dly, whether the ſta- 
tute does not operate as a common recovery to 
all intents and purpoſes? The firſt queſtion 
was reſolved in the affirmative. But as to the 
ſecond, it was ſaid per curiam, the ſtatute of 
21 Jac. I. 19. ſ. 12, was made for the benefit of 
creditors who had no ſpecial lien upon the lands 
of a bankrupt, and not for any particular cre- 
ditors who relied upon the title they accepted 
of. That tenant in tail, without ſuffering a 
recovery, could only affect the eſtate for his 
life, and he being dead, the mortgagor's title 
was at an end; and this ſtatute never intended 
to put the prior incumbrancers on an eſtate in 
tail in a better caſe than they would otherwiſe 
have been if the ſtatute had never been made. 
It would be very ſtrange to ſay that this ſtatute,” 
which was moſt plainly made for the benefit of 
all creditors, ſhould have an effect which was 
quite contradictory thereto, viz. to make good 
a defective title to a particular creditor. It 
9 was 


Na 
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was impoſſible the Legiſlature could ever intend 
any ſuch thing. 


But, high as the authority of a caſe ought 
to ſtand, which was decided by the unanimous 
opinion of ſuch eminent and diſtinguiſhed 
lawyers as Lord Chief Juſtice Lee, and Juſtices 
Wright, Sir Michael Forſter, and Deniſon, 
it ſeems open to the obſervation, that, if it be 
law, it is an anomalous caſe in the law of bank- 
ruptcy, it having been the uniform conſtruction 
of the ſtatutes on that ſubject, that the aſſignees 
of a bankrupt come exactly into his place, and 


take his property, ſubject to all liens to which 
he is ſubje&t. | 


The Court of King's Bench, in determining 
on the laſt caſe, ſeem to lay conſiderable ſtreſs 
upon the argument of the abſurdity of deciding 
that the clauſe in the ſtatute of Jac. I. then in 
queſtion, which was moſt plainly made for the 
general benefit of all the creditors, ſhould have 
an effe& which was quite contradictory, viz. to 
make good a defective title to a particular cre- 
ditor, it was impoſſible, they faid, that the 
Legiſlature could ever intend any ſuch thing. 
As it ſtrikes me, the ſame obſervation is appli- 

N 1 oo" 
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cable to the whole ſyſtem of the bankrupt 
laws. They were all made for the general be- 
nefit of all the creditors of the bankrupt, but 
yet, in conſtruction, they were not conſidered 
as interfering with the. rule, that wherever a 
right in equity attaches againſt any perſon, that 
equitable right binds all perſons claiming under 
or againſt that perſon, who have rot ſpecific 
liens upon any part of his property. General 
creditors are in all caſes bound by a particular 
equity. The true queſtion, therefore, with 
deference to the great authority in queſtion, was 
not that put by the Court; but it was, whether 
the Legiſlature, acting upon the ſyſtem of the 
bankrupt laws, intended *any further by this 
act than to place the commiſſioners in the ſame 
ſituation as the bankrupt himſelf could do, by 
levying a fine, or ſuffering a recovery, or other- 
wiſe, in caſe he had not committed any act of 
bankruptcy. The act, as I underſtand it, ena» 
bled the commiſſioners to make juſt ſuch a title 
to the aſſignees, as the bankrupt himſelf might 
have done, after ſuch time as ſuch perſon be- 
came bankrupt. It ſeems juſt to the creditors, 
that the commiſſioners ſhould, for thetr benefit, 
have power to make a title to all the. eſtate, 
and bar all the perſons which the bankrupt 
himſelf was capable of doing. But upon what 

; | prin- 
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principle the creditors: are to be put in a better 
condition than the bankrupt could have put 
them in by any act of his, I am, I confeſs, at 
a loſs to conceive; The Legiſlature ſeem tare- 
fully to have provided againſt ſuch conſtruction, 
by providing that the grant of the commiſſion- 
ers ſhall be available; againſt whom? All per- 
ſons claiming any eſtate, right, title, or intereſt, 
under the bankrupt, after ſuch time as he ſhall 
become bankrupt, and againſt all other perſons 
whom he might bar. It ſeems a great ſtretch, 
therefore, in conſtruction, upon the rights of 
other perſons, if the commiſſioners are capable 
of extinguiſhing rights which the bankrupt 
himſelf could not; rights prior to ſuch time as 
he became bankrupt. The conveyance made 
by the commiſſioners is to be good againſt all 
_ perſons who claim under the bankrupt, after 
ſuch time as he became bankrupt, and whom 
the bankrupt himſelf may, by common reco- 
very or other means, debar of any remainder, 
reverſion, rent, profit, title, of poſſibility, &c. 
Now in this caſe, did the mortgagee claim 
under the bankrupt after ſuch time as he 
became bankrupt? Could the bankrupt, at 
the time of the conveyance from the com- 
miſſioners, bar the mortgagee by a common 
recovery? The anſwer to both 3 muſt 
8 be 
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be in the negative. The mortgage was beſore 
the act of bankruptcy, and a common recovery 
by him would have let in this incumbrance upon 
the entire fee ſimple. But whatever may have 
been the fate of this queſtion at law, I cannot 
but conceive that the right of the mortgagee 
would have prevailed in equity, it being a prin- 
ciple there, that the affignees take the property 


of the bankrupt, ſubje& to ſuch equitable lien 


as the bankrupt himſelf is ſubject to, and that 
even in caſes where the aſſignees gain the legal 
eſtate. Vid. x Ath. 192; 2 Ath. 562, and 
Rugel v. Ruſſel, 1 Bro. Rep. Chan. 269. Now 
it is apprehended no doubt can be entertained 
but that the mortgagee in the principal calc, 
might in equity have required the bankrupt, 
during his life, to have ſuffered a recovery to 
complete and eftabliſh his ſecurity; and it 
ſeems equally clear, upon the principle of the 
adjudged cafes, that the ſame equity ſubſiſts 
againſt the aſſignees, who 200g in his ſhoes as 
to his property. | 


But it was held by Lord Northington, in a 
ſubſequent caſe (g), that if there be a covenant 
for further aſſurance in the mortgage deed, by 
the bankrupt tenant in tail, that will intitle the 


„. Edwards v. Applebee, 2 Bro. Rep. Chan. 652. 
- mort- 
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tnortgagee to all the intereſt, which, on the bank- 


ruptcy, and the operation of law thereon, veſts 
in the aſſignees. 


This queſtion aſterwards came on before Lord 
Thurlow, in the caſe of Pye v. Daubuz (A). 


A. tenant in tail, borrowed 8o0l. of B. and 
conveyed the intailed lands to B. in fee, by 
way of mortgage for ſecuring the ſame, and 
therein covenanted for the title, and for fur- 
ther aſſurance. Afterwards A. became a bank- 
rupt, and a bargain and fale of his real eſtates 
was made by the commiſſioners to the affignees. 
A. filed his bill againſt the affignees, and therein 
inſiſted, that as he was intitled, by virtue of 
the covenants, to have called upon B. if he had 
not become a bankrupt, to have ſuffered a re- 
covery of the premiſes for making a further 
aſſurance thereof to him, that the aſſignees 
ſtanding in his place were bound fo to do, and 
therefore the bill prayed an account, and that 
the defendant might be decreed to pay what 
ſhould appear to be due or be forecloſed. The 
counſel for the plaintiff relied upon the caſe of 
Taylor v. Wheeler, 2 Vern. 564, whereby it 
was determined that the aſſignees of a bankrupt 


(5) Pye v. Daubuz, 3 Bro. Rep. Ch. 595. 
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take the eſtate affected by every equity with 
which it was affected in the hands of the bank- 
rupt, and the caſe of Edwards v. Applebee. 
The counſel for the defendants (the aſſignees) 


telied upon the caſe of Beck v. Wel/h (i). Et 


per Lord Chan. The caſes ſeem to be contra- 


dictory. His Lordſhip was not aware of the 
caſe in IWWil/on, which appeared to have been 
determined with great deliberation, and by 
great judges. Yet the argument did not appear 
to him ſatisfactory. The Court then held the 
incumbrancer not to be let in, conſidering the 
ſtatute as declaring the uſe of the bankrupt's 
eſtate for the benefit of all his creditors. He 
ſhould have agreed with Lord Northington in 
a different conſtruction of the ſtatute, conceiv- 
ing its object only to be ſaving the expence of 
a recovery, and that its effect would be to let 
in the incumbrance, and to convey not only all 
that the bankrupt had conveyed, - but more. 
Therefore, if the caſe in the Common Pleas 
had not been cited, he ſhould have adopted 
Lord Northington's conſtruction. But that 


Mr. Lloyd faid, the caſe in the Common Pleas 


had been acted upon in the Exchequer; and 
it would be improper to let that caſe ſtand at 


law, and to determine otherwiſe in equity. 


(i) | Supra, 
| The 


Way. 


. 
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The cauſe ſtood over; but afterwards his 
Lordſhip decreed, that the defendants ſhould 
redeem the mortgage, or ſtand forecloſed, and 
execute proper conveyances, of the mortgaged 
premiſes, to the plaintiff and his heirs. 


If a mortgagee procures a grant of a new 
term after the old one is actually expired, yet 
this will be a truſt for the mortgagor, and re 
deemed with the principal (); for it is ſuppoſed 
to have proceeded from having had the original 
term: and, although there be nothing in fa& 
in having a tenant-right, yet, as ſuch regard 1s 
had to it, in the eſtimation of the world, it 
will be looked on as the occaſion of the leaſe. 


But the mortgagee 1s not obliged to lay out 
money, except to keep the eſtate in neceſſary 
repair (1), | 


The mortgagee of an eſtate to which an ad- 
vowſon is annexed, or of a naked advowſon, ' 
having the legal eſtate, has conſequently a right 
to preſent at law (n); but ſince a preſentation 


(% Rakeſtraw v. Brewer, Sel, Ca. in Ch. 55. Lee v. 
Lord Vernon, 7 Brown's Par. Ca. 432. 

(1) 3 Atk. 518. / 

(m) Com. Rep. 60g. 
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is gratuitous, and the mortgagee cannot ac- 
count for any benefits from it, a court of equity 
will compel the mortgagee to preſent the no- 
minee of the mortgagor. 


And upon the ſame principle, if a mortgage 
be made of a manor to which an advowſon is 
appendant, and a quare impedit be brought by 
the mortgagee to compel the mortgagor to pre- 
ſent his nominee, the Court of Chancery will 
grant an injunction to ſtay proceedings there- 
upon (n); for the mortgagee can make no profit 
by preſenting to the church, nor can account 
for any value in reſpect thereof to fink or leſſen 
his debt; the mortgagee therefore in that caſe, 
until forecloſure; is but in the nature of a truſ- 
tee for the mortgagor. | 58 


A diſtinction was attempted, in the caſe of 
Gardiner v. Griffith (o), between this caſe, 


and that, in which the mortgage was of a long 


term in a naked advawſon; becauſe the mort 


(2) Amhurſt v. Dawling, 2 Vern. 401. Jory v. Cox, 
Prec. Ch. 71. Attorney General v. Scariſbrick er al. 
2 Vern. 549. Dymoke et al. v. Sir John Hobart, 1 
Brown's Parl. Ca. 81. Gally v. Serj. Selby, Strange 403, 
Sc. Comyns 343. | 

(%) Gardiner v. Griffith, 2 Will. 404. 


ages 


gagee could have no other ſatisfaction than by 
providing for a child, relation, or friend, on 
the advowſon becoming void; and the rather, 
for that it was expreſsly ſo agreed in the mort- 
gage deed, but the court gave no opinion there- 
upon. And, in the caſe of Mackenzie v. Ro- 
binſ/on (p), which was the caſe of a mortgage 
of a naked advowſon, Lord Hardwicke doubted 
the legality of ſuch a covenant, that the mort- 
gagee ſhould preſent, it being a ſtipulation for 
ſomething more than principal -and intereſt; 
and the mortgagee, not being able to find any 
, precedent in his favour, gave up the point of 
preſenting; in conſequence whereof, an order 
was made, that the mortgagor ſhould have 
liberty to preſent, and the mortgagee was 
obliged to accept of his nominee. 


But if the mortgagee preſent to an advowſon 


a bill by the mortgagor, to compel the incum- - 


bent to reſign and to deprive him of his living, 
will be diſmiffed, - unleſs brought within ſix 


months after the death of the laſt incum- 


bent (2). 


(p) Mackenzie v. Robinſon, 3 Atk. 560. 
(z) Gardiner v. Griffith, 2 Will. 405. 3 Atk. 458. 
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In ſuch caſe the mortgagee, inſtead of bring- . 
ing a bill of forecloſure, ſhould pray a fale of 
the adyowſon. | 


A mortgagee takes the eſtate mortgaged in 
the ſame plight that it is, in the hands of the 
mortgagor. If the mortgagor therefore has 
done any act that amounts to a forfeiture, the 
mortgagee will loſe his ſecurity. 


Thus where tenant for life (7), with n 
to his wife for life, remainder to his ſons in 
ſtrici ſettlement, remainder over, having occa- 
fon for money, together with bis wife, mort- 
gaged the eſtate ſettled by way of leaſe and 
releaſe and fine, come ce, &c. which mortgage | 
| was afterwards affigned to the plaintiff, and 
another leaſe and releaſe and fine levied and 
executed by the huſband and wife for the mak- 
ing good the aſſignment. The huſband died, 
and a bill was brought againſt the widow and 
eldeft ſon to compel them to redeem or to fore- 
cloſe them, and to be relieved againft the for- 
feiture. The defendant, the ſon, pleaded, the 
marriage ſettlement of his father and mother, 

who were but tenants for life, and inſiſted on 

(r) Lady Whetſtone p. Sainſbury, Pr. Ch. 591. 
the 


THE MORTGAGEE, &c. 265 


the forfeiture; and the Court allowed the plea : 
the Lord Chancellor ſaying, that this was a con- 
trivance to deſtroy the ſettlement and difinherit 
the ſon; and his Lordſhip ſaid, he had ſo de- 
cided in many caſes, particularly in the caſe of 
Sir Harry Peachy and the Duke of Somer/et. 


But the following caſe, which preceded the 
foregoing one in point of time, ſeems to have 
received a contrary deciſion, unleſs the circum- 
ſtance added by way of note by the reporter 
can be conſidered as taking the caſe out of this 
rule, and I am not aware upon what principle 


that circumſtance can be made to affect the 
remainder-man, | 


There tenant for life, remainder in fee to his 
ſon, under a deviſe from his ſiſter, whoſe heir 
he was, made a leaſe of the deviſed premiſes 
by way of mortgage, and levied a fine to the 
mortgagee for corroborating the term (s). The 
ſon came of age, and brought his ejectment 
founded upon the forfeiture committed by his 
father by levying the fine, and recovered: and 
upon a bill by the mortgagee to be relieved, the 
Maſter of the Rolls decreed, that the mortga- 


) Willis v. Fineux, Pre. Ch. 108. 6 
0 | geo 


F 
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gee ſhould hold and enjoy againſt the ſon during 
the life of the father. 


But the reporter of the preceding caſe adds, 
by way of note, that the father, on making the 
mortgage, had made affidavit, that the deviſor 
under whom he claimed died inteſtate, and that 
he knew of no incumbrances on the eſtate, al- 
though he had proved her will long before. 


It has been at times made a queſtion, whe- 
ther, when a man deviſes his lands for payment 
of his debts, all his debts ſhall not be thereby 
put upon the ſame footing; the conſequence of 
which would be, that his ſimple contract debts, 
as well as his ſpecialty debts, would bear in- 
tereſt; and ſome countenance 1s given to thoſe 
who contend on that ſide of the queſtion, which 
favors the ſimple contract creditors, in the caſe 
of Car and the Counte/s. of Burlington (H, as 
reported in Peer Williams, | 


In that caſe, Lord Burlington, .owing debts 
by bond and ſimple contract, made a leaſe- of 
all his lands in England and Treland, to truſ- 
tees in truſt, to pay all the debts which he 
ſhould owe at his death, all to be paid in a 


* 


07 1 P, Will, 228. 
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juſt proportion, without preference of one debt 
before another. And Lord Harcourt 1s ſtated 
to have determined among other points, © that 
by this truſt term, the ſimple contract debts 
became as debts due by mortgage, and conſe- 
quently ſhould carry intereſt, as well as debts 
ſecured by bond.” And the ſame propoſition 
is affirmed by Lord Macclesfield, Chan. in the 
caſe of Marwell and Wettenhall (u), where 
lands are deviſed by a man for payment of 
his debts, on the ground that the land, which 
is the fund, yields annual profits, | 


But this opinion of Lord Harcourt, if given 
by his Lordſhip, as to which great doubt is 
entertained, has ſince been over-ruled ; upon 
the principle, that providing for the payment 
does not, in the firſt inſtance, alter the nature 
of the debt, and then although a debt upon 
bond is the principal and intereſt alſo, that is, 
the intereſt is part of the debt, yet it is not 
ſo as to ſimple contract debts, for they do not 
bear intereſt, and therefore the intereſt is no 
part of the, debt, and then there ſeems no 
reaſon why the providing for the payment of 
ſuch debt, ſhould ſo far alter its nature as to 
make the intereſt a part of it. And if it were 


(u) 2 P. Will. 26. 
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ſo, great prejudice might from thence enſue to 
creditors, as it would make people afraid to 
charge their lands with the payment of their 
debts, left they ſhould thereby bring a great 
burthen upon their eſtate, by changing the 
nature of the demands upon it. And, there- 
fore, the conſtant courſe of the Court in ſuch. 
caſes, is to refer it to the Maſter to ſee what 


is due, and to allow intereſt on ſuch of the 


debts as in their nature carry intereſt. And 


- accordingly Lord Hardwicke, in the caſe of 


Barwell and Parker (y), in which this queſ- 
tion aroſe upon a truſt term created by deed, 
for payment of debts and legacies, out of a 
real eſtate on the death of the owner, held, 
that there was no colour for ſuch a demand ; 
his lordſhip obſerving, that if a man by will cre- 
ated a truſt out of real eſtates for payment of debts 
and legacies in aid of perſonal eſtate, there was 
no caſe in which the court had ſaid, that ſhould 
make ſimple contracts carry intereſt ; and that 
a truſt term, though created by deed, was of 
the ſame nature; ſuch a clauſe would not have 
the effect to turn ſimple contract debts, ſo far 
into the nature of ſpecialty debts as to carry 
intereſt. And his Lordſhip rejected the autho- 
rity of the caſe of Car and Burlington, being 


( 70 Barwell v. Parker. 2 Vez. 363. 
| of 


: © Y 
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of opinion that what Lord Harcourt went 
upon, if he ſo decreed, did not appear, but 
he probably reſted on ſome words in the deed, 
which were not ſtated in the report, Lord 
Hardwicke admitting that a clauſe might be ſo 
penned, as to ſhow an intent in thg teſtator, 
or ſetlor, to put ſimple contract debts on the 
ſame foot as ſpecialty, as to carrying intereſt, 
and to put them on an equality. And his Lord- 
ſhip, in the caſe of the Earl of Bath and the 
Earl of Bradford, (z) again expreſſed his diſ- 
approbation of the caſe of Car and Burling- 
ton; and as to the caſe of Maxwell and Wel- 
tenhall, he conſidered that as too general a 
ſtatement to be depended upon, eſpecially 
where the diſcuſſion aroſe in a court of equity, 
where caſes depended ſo much on circumſtances, 
and his Lordſhip was rather inclined to think, 
that the queſtion there aroſe on the Maſter's 
report, when it might be only as to giving 
intereſt from the particular time. And it may 
be obſerved farther, that his Lordſhip's opi - 
nion as to the caſe of Car and Burlington, 
ſeems to be corroborated by the circumſtance 


(z) 2 Vez. 587. Shirley v. Ferrers 1 Bro. Chan. Ca. 


41. er Haſlewood v. Pope, 3 P. Will. 323. Ca. T. Talbot, 
220. : 


that 
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that in the Regiſter's book, (a) lib. A, 512; 
fo. 595, it appears to have been referred to the 
Maſter to ſee what was due to the judgment 
creditors, and to carry on intereſt, on ſuch of 
the debts, as in their nature carried intereſt, 


Which is the uſual direction. 


But Lord Hardwicke obſerved, in the above- 
mentioned caſe of Barwell and Parker, that 
if a man in his life-time created a- truſt for 
payment of debts, and annexed a ſchedule of 
ſome debts, and limited a truſt term for the 
payment, that deed and ſchedule, being in 
the nature of a ſpecialty, and giving a ſpecific 
tereſt in the fund, would make the debts, 
though originally by ſimple contract, carry in- 

tereſt. 


In the caſe of the Earl of Bath and Lord 
Bradford (b), the latter of whom, by his will, 
created a truſt for payment of his debts, vis. 
that the truſtees ſhould, by mortgage or ſale 
of a competent part of the eſtate, raiſe ſo 
much money to pay debts and legacies, as the 
perſonal eſtate was not ſufficient to ſatisfy ; 


(a) 1 P. Will. 228, Note 1. lat; Edit, 
(5) 2 Vez. 587. | 
Lord 
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Lord Hardwicke was inclined to think that a 
perſon, who joined with the truſtees in paying 
off the debts, taking aſſignments of them, 
would be intitled to intereſt, confidering his 
not as a ſimple contract demand, but, taking 
it againſt the executors, as a debt or demand 
arifing by ſpecialty, or a covenant under hand 
and feal. But the principal caſe turned ulti- 
mately upon very ſpecial circumſtances. * 


And if ſimple contract creditors file a bill 
in ſuch caſe for ſatisfact ion of their debts, and 
to have a performance of a truſt by mortgage 
or ſale of the eſtate for that purpoſe ; there, 
from the time of the Maſter's report of the - 
debts being confirmed abfolute, the creditors 
will be entitled to intereſt thereupon. (c) 


The principle upon which ſuch debts carry 
intereſt, ſeems to be that they then become 
hquidated : There ſeems to be the ſame reaſon 
why they ſhould carry intereſt, from the time 
they are allowed by the executors or truſtees, 
in caſes where no proceedings are inſtituted in 
equity. | 


(c) Vid. Lloyd . Williams, 2 Atk. 108. et 1. Brow. 
Rep. Chan. 43. | | 
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If a mortgagee cancels a mortgage deed, and 
it is found in that ſtate in his poſſeſſion, it is 
as much a releaſe as cancelling a bond ; but 
it does not convey, or reveſt the eſtate in 
the mortgagor, for that muſt be done by ſome 
deed. - (d) 


And where it was doubtful, by whom a 
mortgage deed had been cancelled, an iſſue 
out of chancery was directed to try, whether 
certain mortgages were fairly cancelled by the 
mortgagee, or whether they were fraudulently, 
and by ſtealth, carried away by the mortgagor, 
and the ſeals cut off by him. (e) 


A bill in chancery by the mortgagee to re- 
cover the mortgage deeds, pledged by a third 
perſon, will be retained, and 1 is the _ effective 
remedy. 


Thus, where a bill was brought by 4, againſt 
B and others, for refuſing to deliver two deeds, 
the one a mortgage, and the other an aſſign- 
ment of a mortgage, which were put into C's 
hands, (/ in order to receive the principal 
and intereſt, and who had abuſed his truſt by 


(% Harriſon v. Owen. 1 Atk. 520. % Bi. 
ö (/) Jackſon v. Butler 2 Atk. 306, 


pawning 
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pawning them to &, it was faid, per curiam, 
that 4 might have had an action of trover, 
but then he could only have damages for the 
detaining, but not the deeds themſelves, and 
thereſore he was proper in bringing a bill in 
chancery for the recovery of his deeds. There 
ſeemed to be little or no defence infiſted upon 
for B, he could not have been impoſed upon 
by C'; for by the deeds themſelves, C muſt 
appear to have no property. And B was de- 
creed to deliver up the deeds, and left to his 
remedy for his debt. | 


A mortgagee has ſuch an jntereſt in the 
eſtate mortgaged, that he may interfere in 
any ſuits reſpecting it without being guilty of 
maintenance ; and therefore, where it was urged 
in reſpe& of a mortgagee, defendant, that the 
advancing of money towards carrying on a ſuit, 
to which the perſon to be affected, on the 
ground of being guilty of maintenance, was no 
party, muſt be maintenance, unleſs where the 
perſon, ſo advancing money, was the huſband, 
father, or guardian, and on that account allow- 
ed to diſburſe money ; it was obſerved by Loxd 
Talbot, that unleſs every advancing of money 
towards carrying on a ſuit for a third perſon, 
were maintenance (which he thought 1t was not) 
T „ he 


8 
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the defendant could not be guilty thereof, be- 
cauſe he appeared to be a party intereſted by 
virtue of a mortgage; and though he was no 
party to the ſuit, yet as he claimed a mortgage 
on the eſtate, he might lay out money in ſup- 
porting the title. 


If a mortgagee lends money on the ſecurity 
of an eſtate, in which a third perſon, not the 
mortgagor, claims a title, and 9 f which the 

mortgagee has notice, (g) but 1s\at the ſame 
time adviſed by his lawyer, that the claim is 
ill- founded, and the mortgagee takes the title- 
deeds; if it proves otherwiſe, and the claim 
turns out a good one, he will be compelled in 
equity, notwithſtanding ſuch advice, to deliver 
up all the writings relating to it, to ſuch claim- 
ant, except the mortgage deed, for the 
writings follow the eftate. But he may retain 
the mortgage deed, if there be therein a cove- 
nant for the payment of the mortgage money, 
on which damages may be recovered, 


Lord Hardwicke was of opinion, (A) that a 
court of equity would not compel the mort- 
gagee of an old Dean and Chapter leaſe, wha 


( 2) Opie v. Godolphin, Pre. Chan. 548. 
ſhould 


. 
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ſhould refuſe, to furrender in order to a re- 
newal ; becauſe he might have an objection to 
the lives propoſed, and might inſiſt the lives 
in being were better, or might oblige the tenant, 

the mortgagor, to propoſe other lives, or redeem 
him. But his Lordſhip faid, it would indeed 
he otherwiſe, if the mortgage were of a chattel 
iatereſt, and leaſe for years only, if, upon ſur- 
rendering the old, in which there was only a 
remainder of a term to come, a new and longer 
term were to be granted; becauſe that would 


be an advantage to the mortgagee, as being a 
better ſecurity. 


Where one has a mortgage, and alſo a bond 
as a ſecurity for the ſame debt, (7) he may 
bring an action on the bond, and arreſt the de- 
fendant, pending a ſuit in equity for a fore- 


cloſure ; the mortgagee being at liberty to pur- 
ſue all his remedies at once. 


By the 7th Ann. c. 19. infants having eſtates _ 


in lands, tenements, or hereditaments, only by 


way of mortgage, are enabled by the direction 
of the Court of Chancery, or the Court of 


Exchequer, ſignified by an order made upon 
the hearing of all parties, concerned on the 


() Burnell v. Martin, Dougl. 417. 
1 2 petition 
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petition of the mortgagor or mortgagors, or 
guardian or guardians, of ſuch infants, or per- 
ſon or perſons intitled to the monies ſecured, 
by or upon any lands, tenements, or heredita- 
ments, whereof any infant or infants are or ſhall 
be ſeiſed or poſſeſſed by way of mortgage, or of 
the perſon or perſons entitled to the redemption 


thereof, to convey and affure any ſuch lands, 


tenements, or hereditaments, in ſuch manner 
as the Courts of Chancery or of Exchequer 
ſhall, by ſuch order ſo to be obtained, direct 
to any other perſon or perſons, and ſuch con- 
veyance or aſſurance, ſo to be had or made, it 
is thereby enacted, ſhall be as good and effec- 
tual in law, to all intents and purpoſes whatſo- 
ever, as if the ſaid infants or infant, were, at 
the time of making ſuch conveyance or aſſu- 
rance, of the full age of one and twenty years. 


And the ſame ſtatute enacts farther, that all 


and every ſuch infant or infants, being mort- 


gagee or mortgagees as aforeſaid, ſhall and may 
be compelled by ſuch order, ſo as aforeſaid to 


be obtained, to make ſuch conveyance or con- 
veyances, aſſurance or aſſurances, as aforeſaid, 


in like manner, as mortgagees of full age are 
compellable to convey or aſſign their mort - 


gages. 


On 
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Ona petition preferred to Lord Hardwicke, (k) 
praying that an infant, the heir of a mortgagee 
in fee, who was likewiſe a femme covert, might 
convey by fine, under the laſt-mentioned ſtatute, 
the Maſter reporting it neceſſary; his Lordſhip 
ſaid, that this queſtion came before him ſoon 
after he had the ſeals, and that he conſulted 
with Lord Chief Baron Comyns, who thought 
the court might order an infant, who was a 
femme covert, to levy a fine, for the act was 
general, that all perſons under age ſhould con- 
vey and aſſure; and that as a femme covert of 
full age could not affure, but by fine, the 
court might direct an infant femme covert to 
convey in the ſame manner in the preſent caſe. 


In the laſt-mentioned caſe, there was 
only an affidavit of ſervice on the huſband, 
which his Lordſhip did not think ſufficient, 
but directed it to ſtand over until the next 
day, that council might conſent to the prayer 
of the petition for the huſband, and the next 


day his Lordſhip made an order according to 
the prayer of the petition. 


Where an infant was deviſee of, and alſo exe- 


cutor to, the mort gagee, the court would not 
order him to convey under the Stat. of 7 Ann. ( 


(#) Ex Parte Maire. 3 Atk. 479. Comyns Rep. 615. 
(1) Vid. ex parte Sergiſon, 4 Vez. Jun. 147. 
T 3 And 
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And in the caſe of Zouch againſt Par- 
ſons (m), it was held, that a leaſe and releaſe 
by an infant, who was one of the executors, 
and heir of a mortgagee, of the eſtate mort- 


gaged, made to a ſubſequent mortgagee, in 


confideration of the mortgage- money paid in, 
was binding upon the infant, upon the grounds 
that the fee which was in him was merely as a 
pledge for the money, and that beſides the mo- 
ney, the infant had no beneficial intereſt in the 
land whatſoever ; upon payment therefore he 
was bound to convey as the mortgagor ſhould 
direct, and, by the 7th of Anne, compellable 
to do it during his minority; that his convey- 
ance was therefore a matter of form, and in the 
nature of an authority, executed by the mort- 
gagor's direction in favour of a third perſon, 
who ventured his money upon the faith of it. 


And it being found that inconveniencies fre- 
quently aroſe by lands mortgaged falling into 
the hands of ideots and lunatics, in order to 
remedy them it is enacted, by the ſtatute of 
the 4th Geo. 2, c. 10, that from thenceforth it 
ſhall be lawful for any perſon or perſons, being 


( Zouch v. Parſons, 1 Sir W. Blackſt. Rep. 575. 
3 Bur. 1794. 


ideot, 
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ideot, lunatic, or non compos mentis, of for 
the committee or committees of ſuch perſon or 
perſons, in his, her, or their name or names, 
by the direction of the Lord Chancellor, or the 
Lord Keeper, or Lords Commiſſioners of the 
Great Seal, by an order made upon hearing all 
parties concerned, on the petition of the perſon 
or perſons, for whom ſuch perſon or perſons, 
being ideot, lunatic, or non compos, ſhall be 
ſeiſed or poſſeſſed in truſt, or of the mortgagor 
or the mortgagors, or of the perſon or perſons 
entitled to the monies ſecured by or upon any 
lands, tenements, or hereditaments, whereof 
any ſuch perſon or perſons, being ideot, luna- 
tic, or non compos mentis, is, or are, or ſhall 
be ſeiſed or poſſeſſed by way of mortgage, or 
of the perſon or perſons entitled to the redemp- 
tion thereof, to convey and aſſure any ſuch 
lands, tenements, or hereditaments, in ſuch 
manner as the Lord Chancellor, Lord Keeper, 
or Commiſſioners of the Great Seal, ſhall, by 
ſuch order ſo to be obtained, dire& to any 
other perſon or perſons, and ſuch conveyance 
or aſſurance ſo to be had and made, ſhall be as 
good and effectual in law, to all intents and 
purpoſes, as if the perſon or perſons, being 
ideot, lunatic, or non compos, was or were, at 
the time of the making of ſuch conveyance or 


2 aſſurance, 
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aſſurance, of ſane mind, memory or under- 
ſtanding, or not ideot, lunatic, or non compos 
mentis, or had by him, her, or themſelves, 
executed the ſame. ; 


And that all and every ſuch perſon and per- 
fons, being ideot, lunatic, or non compos men- 
lis, and only mortgagee or mortgagees, or non 
compos mentis, and only ſuch mortgagee or 
mortgagees, ſhall and may be empowered and 
compelled by ſuch order fo to be obtained, to 
make ſuch conveyance or conveyances, aſſurance 
or aſſurances in like manner as truſtees or mort- 
gagees of ſane memory, are compellable to con- 
vey or aſſign their mortgages. | 


The language of the laſt-mentioned ſtatute () 


being, that © all perſons, being lunatic, or the 


committee of ſuch perſons, ſhall convey,” Lord 
Hardwicke doubted whether, on a petition 


grounded thereon, he could in general caſes 


make ſuch order where no commiſſion of lu- 
nacy was taken out : But in a caſe where there 


had been a proceeding before a proper juriſ- 


diction, namely, the Senate of Hamburg], 
where the lunatic reſided, upon which he was 


(k) Ex parte Otto Lewis, 1 Vez. 298. 
| found 
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found non compos, and a curator or guardian 
appointed for him and his affairs, which pro- 
ceeding the Court was obliged to take notice 
of, his Lordſhip declared that the perſon was a 
mortgagee within this act, and ordered that, 
on payment of the mortgage money, there 
ſhould be a conveyance to the mortgagor. 


A mortgagee (I) has been determined to be a 
purchaſer within the 27th Eliz. c. 4. 


Thus, where A and B (m) were truſtees in a 
term for 99 years, for raifing a ſum of money, 
and C, who had the reverſion, ſettled it upon 
B and his heirs, in truſt for his mother (who 
had conveyed it before to him) for her life, and 
after her death, if he ſurvived her, then in 
truſt for him and his heirs ; but if ſhe ſurvived 
him, then- to her and her heirs. Ten years 
after, A lent a ſum of money to C, having 
had no notice of this ſecond conveyance to B, 
and took a mortgage of theſe lands to truſtees ; 
C died, his mother ſurviving him. Then 4 
ſet up his mortgage, and exhibited a bill 
againſt the mother of C and B, to ſet aſide the 


(„%) Chapman v. Emery. Gi Rep. 278. 
( White v. Huſſey, Pre. Chan. 13. Et vid. Warwick 
v. Kniveton, 3 Atk. 291. 


former 
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former conveyance made by C, as being volun- 


tary and fraudulent againſt him. And it was 
fo decreed. 


A fine and non-claim by a mortgagee in poſ- 
ſeſſion, will not bar the equity of redemption (n). 


And the rule of equity (o) is the ſame in caſe 
a recovery be ſuffered by a mortgagee in poſ- 
ſeſſion; for, after ſuch recovery ſuffered, and 
until the money be paid, the eſtate, in a court 
of equity, is {till but as a ſecurity for the mo- 
ney lent ; and, after the mortgage money is 
paid, the mortgagee is, in equity, in nature of 
a truſtee for the mortgagor. 


A mortgagee (), if in poſſeſſion, may gain a 
ſettlement by virtue of the mortgaged eſtate. 


Accepting a mortgage does not eſtop the 
mortgagee from ſaying, that the mortgagor had 
no eſtate in the premiſes mortgaged. 


(n=) Plowd. 373. 1 Vern. 132. Welden v. Dun, Ebor. 
Cruiſe on Fines, 233. 


(o) Stanhope v. Thacker, Pre. Ch. 435. Cro. Ja. 593. 


(p) The King againſt the inhabitants of Catherington, 
3 Term, Rep. 771. | 


2 Thus - 
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Thus /), in covenant, on mortgage, by the 
defendant to the plaintiff, to pay ſo much, 
ſeven years from the time of the mortgage 
made, and ſo much yearly out of lands in leaſe 
to J, breach was aſſigned, that the defendant 
bad no eſtate to convey; the defendant, on 
oyer of the indenture, pleaded that 7 & was 
tenant for life, and that the defendant was 
ſeiſed of the reverſion in fee ſufficient to con- 
vey. To this the plaintiff demurred; et per 
curiam. The indenture of mortgage was no 
eſtopple, to ſay, in an action of covenant, that 
the defendant had no eſtate, though in debt 
for rent it is, /ed adjornatur. 


Producing a bond or mortgage is {7}, prima 
facie, good evidence of a debt; but, it ſhould 
ſeem, it would not avail if there were manifeſt 
ſigns of fraud in the obligee, or mortgagee ; for, 
in ſuch caſe, he ought to be put to the proof 
of actual payment; and though he may happen 
thereby to loſe ſome part of the money really 
due to him for want of proof, this is but a juſt 
puniſhment for the fraud of which it is evident 
he meant to be guilty, and will be a proper diſ- 


couragement to others from committing the 
like. 


(2) Cordinglee v. England, 3 Kab. 712. 54. 
(r) Piddock v. Brown, 3 Will. 289. 
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3 By the 9 Ann. c. 5, which requires that 
q knights of the ſhire ſhould have 600 l. per an- 


| num, and every other member 3ool. per an- 
| num, it is enacted, © That no perſon ſhall be 
| qualified to fit in the Houſe of Commons 
| within the meaning of the a&, by virtue of 
ö any mortgage, whereof the equity of redemp- 
tion is in any other perſon, unle/s the mort- 
gagee ſhall have been 1n poſſeſſion of the mort- 


gaged premiſes for ſeven years before the time 
of his election,“ 
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CAP. IX. 


OF THE OBLIGATION OF A MORTGAGOR, &c. 
TO SEE TO THE APPLICATION OF HIS PUR- 
CHASE-MONEY. 


THERE is no circumſtance attending the 
alienation of property, either abſolutely or by 
way of mortgage, that ſo frequently occaſions 
difficulty and delay to the parties as that which 
ariſes from the neceſſity of ſeeing to the appli- 
cation of purchaſe-money ; it will not there- 
fore, I truſt, be thought digreſſive from the 
ſubje& of this eſſay, to attempt an inveſtiga- 


gation of the degree and extent of this obli- 
gation, 


This queſtion, as to ſeeing to the application 
of purchaſe-money, ſeems firſt to have occurred 
1 between 
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between an heir at law and a purchaſer under 
a deviſe for the payment of debts generally, 
without the intervention of any truſtee for the 
purpoſe. And it was held, that if lands be 
directed to be ſold or diſpoſed of for the pay- 
ment of debts generally, the purchaſer is not, 
as againſt the heir at law, or perſons entitled 
to the lands after the debts diſcharged, obliged 
to inquire into the account of the debts, or 
aſcertain whether ſufficient has been previouſly 
raiſed for their payment; but if lands be 
not abſolutely liable to the payment of debts, 
but only on /ome contingency or condition, as 
jf all the owner's debts cannot be paid out of 
his perſonal eſtate, or the rents and profits of 
his lands,” it behoves the purchaſer to inquire 
if the debts are ſatisfied; as in ſuch caſe, if 
the fund firſt appropriated be ſufficient, or 
if the fund charged in aid has been in- 
cumbered to the extent to which it is ſub- 
jected, the lands will be diſcharged whatever 
miſapplication there may have been of the 
money. 


But it was held, in the caſe firſt- mentioned, 
that if the heir at law, or other perſon entitled 
to the lands, attached his claim by filing a bill 
in chancery, then whoever purchaſed after the 
bill lite pendente purchaſed at his own peril. 

Theſe 
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Theſe points ſeem to have been agitated in 
the 21ſt year of the reign of King Charles the 
Second, in the caſe of Culpepper and Aon (a). 
That caſe aroſe on a deviſe by a teſtator in the 
year 1642, whereby the teſtator gave to his 
daughter R 1000, to be levied out of monies 
due from his majeſty from the wardſhips of P, 
Nc. and the reſidue thereof for his fon 7, and di- 
rected that for payment of his debts his lands in 
P, &c. ſhould be ſold by his executors ; and his 
meaning was, that if all his debts and the ſaid 
1000l, might be raiſed as aforeſaid, out of the 
rents and profits of his land, tenements, and 
hereditaments, then his lands in P, Sc. ſhould 
be conveyed to his ſon T and his heirs; and the 
teſtator made N C and H C his executors ; and 
three or four days after, he by leaſe and releaſe 
conveyed the lands in P, &c. to N C and I 
to pay his debts and died. 7, who was his heir 
at law, exhibited his bill to be relieved, and to 
have the the land in P, ſuppoſing there was 
ſufficient to pay all without ſale of P, &c. Croſs 
bills were exhibited. Three points appear to 


have been decided material to the preſent 
queſtion. | 


(a) Culpepper v. Aſton, 2 Chan Ca. 115. 222, 


iſt, That 


—— — —-—-— — — — — — eee 
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1ſt. That when lands are appointed or con- 
veyed to pay debts, the heir 1s entitled to have 
the lands after the debts paid. 


2dly. That a purchaſer buying the lands, 
under ſuch general appointment or conveyance, 
is not concerned whether there be ſufficient or 
not; but if he buy and pay, though there 
be ſufficient to pay the debts, yet he ſhall 
hold the lands againſt the heir, and the heir 
muſt take his remedy againſt the truſtee. And 
ſo if the matter reſt in account between the 
heir and truſtee, his purchaſe is ſafe, though the 
money be miſpended by the truſtee. 


3dly. That lis pendens between the heir and 
truſtee to have an account, is ſufficient notice 
in law without actual notice of the ſuit ; ſo that 
if he purchaſe, it is at his peril. Though if in 
the event of that ſuit, it falls out that the debts 
were paid when he purchaſed, or that there was 
ſufficient of his perſonal eſtate to pay his debts 
without ſale, the heir will recover againſt the 
purchaſer ; but if it falls out that there was a 
neceſſity to- ſell them, then the purchaſer is 
ſafe. But ſuch dependence of ſuit muſt be real 
and not colluſive. | 


The 


* 
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The ſame caſe is again reported by the 
fame reporter (ö), and the will ftated thus: 
Sir T C, by his will, dated 29th Feb. 1642, de- 
viſed, that / all his debts might be paid out 
of his perſonal eſtate, or out of the rents and 
profits of his lands, then his truſtees, who he 
recited, to be eſtated in his lands in truſt, ſhould 
convey his lands to his fon at his age of twenty- 
one years, and receive the profits in the mean 
time, and made them executors and died. It 
15 further ſtated, that the bill was exhibited by 
the ſon in 1655, but was not proſecuted for 
many years, and that it was grounded on the 
will, which, in truth, was revoked by the deed - 
made in the March following, whereby the lands 
were conveyed to the truſtees and their heirs to 
{ell to pay the teftator's debts ; for by the will 
the executors had only an authority to ſell, and 
that of two parts; by the deed they had the 
eſtate not only of two parts, but of the whole; 
and there were other variances in the truſts 
limited in the will and in the deed. That an- 
other bill was exhibited in 1660, and a third 
bill afterwards. A ſtranger who had notice of 
the deed; but was not acquainted with the 
will, had purchaſed the eſtate. And it was 


(8) 2 Ca. Chen. 221. 28 4. 2. 
U conveyed 
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| conveyed: to him by leaſe: and releaſe in 1661, 
| for a full conſideration; and the purchaſer was a 
. party to the laſt bill. The cauſe was heard be- 
fore Lord Chancellor Afaly. And it is ſtated 
that divers things were agreed and reſolved. 


1ſt. That by the truſt in the will to ſell, the 
purchaſer did purchaſe at his own peril, if the 
| | perſonal eſtate and profits of the land received 
] were ſufficient, and afterwards became inſuf- 
ficient. T "Y | 


| | ' 2dly. But zf the truſt were as in the deed, 
| the purchaſer was ſafe; for the vendor was li- 
| able, not the purchaſer. If the conveyance 
| were to ſell to pay debts, it pertained not to 
the purchaſer in ſuch caſes to. inquire if the 
| | debts were ſatisfied, e/þecztally when no ſche- 
| dule of debts was made to ground his inquiry 
on, elſe no ſuch truft could ever be executed. 


| 3dly.. But in this caſe the heir (who was en- 
titled to the lands after ſufficient was raiſed, to 
have the lands by a truſt implied and a truſt 
reſulting on conſtruction of the truſt, though 
not expreſſed) did attach his claim by exhibit- 
ing his bill, and then no man might purchaſe 
| after the bill lite pendente. And when the bill 
| Was 
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was exhibited againſt the truſtee, it would bind 
him and all claimants under him pendente lite. 


If a truſt be created for the payment of 
frheduled debts, the purchaſer is not con- 
cerned to ſee that no more 1s fold than what 1s 
ſufficient to pay the debts (c). Thus where S, 
the plaintiff's father, did, in April 1666, con- 
vey ſeveral manors and lands to B and C de- 
ceaſed and E and their heirs; until they had 
raiſed by ſale or profit ſufficient to pay the 
debts in a ſchedule to the deed of truſt an- 
nexed, amounting to 1061“. and allo to pay 
15007; to D in caſe he conveyed an eſtate ac- 
cording to articles made between him and &. 
and after payment of the debts and the 1 500l. 
and all charges relating to the truſt, the truſ- 
tees were to ſtand ſeiſed of the remainder of 
the lands unſold to the uſe of the teſtator's 
ſon in tail, with remainders over: The 
truſtees entered and undertook the truſt, and 
fold to E and F certain part of the lands. for 
zool. and to certain other perſons other parts 

for 7721. and fo raiſed by fale, in all, 22721. 
and afterwards they conveyed other lands 
to K and L, which was mentioned to be 
in conſideration of 840l. but no money was 


(e) Spalding ©. Shalmer, 1 Vern. jor, 
| 9 | actually: 


7 
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actually paid, and the conveyance to them was 
only in truft for B (the truſtee) ; and as touch- 
ing the 1 500l. to be paid to D, he could not 
make a good title, and ſo the purchaſe was 
broke off; and inſtead of paying the 1 fl. to 
him, there was a decree made in 1672, that B 
ſhould pay to the truſtees 8ool. being part of 
the purchaſe money that & had advanced in. 


Bis life-time, which 800l. was accordingly paid; 


o that the truſtees had received 327 fl. whereas 


the ſchedule debts amounted but to 10611. 


and the receipts and payments were all in- 
dorſed on the deeds of truſt ;. and after this B 
(the truſtee), in 1679; owing 2001. by bond to 
A, he lent him 200. more, and thereupon B and 
XK and L. (his truſtees) made a mortgage to N 
of the lands conveyed to. them in. truſt for B 

for ſecuring the 400l. and intereſt, and de- 
livered to him the deed of truſty by which he 
had notice that the truſt was only for payment 
of the ſchedule debts which amounted but to 

10610. and the 15001. to D, and had alfo no- 

tice,, by the indorſements, that. the truſtees 

had raiſed by ſale before the conveyance to- 

K and L 2275l.; but it did not thereby appear 

whether. D's 1 500. was to be paid or not. 

R's mortgage was held to be good; for, 

per curiam, more be: ſold than is ſufficient. 
to 
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to pay the debts, that /hall not turn to the pre- 
judice of the purchaſer, for he is not obliged 
to enter into the account; and the truſtees 
cannot fell juſt ſo much as is ſufficient to pay 
the debts; and it was obſerved, that the truſt 
| yas not only for the payment of debts, but alſo 
to pay the truſtees their coſts and charges. 


It was then faid for the plaintiff, that 200. 
of the money, on R's mortgage, was not ad- 
vanced upon account of the truſt, but was a 
debt owing by B (the truſtce), and therefore 
ought not to be charged on the truſt eſtate, 
Sed non allocatur. 


But it ſeems that if truſtees, for payment of 
. debts and legacies, once raiſe money ſufficient 
for the purpoſe, the creditors and legatees have 
no farther lien on the lands; but if the monies 
be miſapplied, they muſt reſort to the truſtees 
for their ſatisfaction. Thus, where a man li- 
mited an eſtate to truſtees, for payment of debts 
and legacies (d), the truſtees raiſed the whole 
money, and the heir prayed to have the land, 
and this was oppoſed, becauſe the truſtees had 
not applied the money, but converted it to 
their own uſe, ſo that the debts and legacies 


(4) Anonymous, Mich. 1689, in demo Procerum. Salk. 
154, pl. 1. 


U 3 remained 
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remained unpaid. But it was reſolyed that the 
heir ſhould have the land diſcharged, and the 
legatees ſhould take their remedy againſt the 
truſtees, for the eftate was debtor for the debts 


and legacies, but not for the faults of the 


truſtees, and therefore was only liable ſo long as 
the debts, &c. ſhould or might be paid; and 
where the land had borne once its burden, and 
the money was raiſed, it was diſcharged, and 
the truſtees liable, 


It appears alſo to be aſetiled rule, that if lands 
be conv eyed, deviſed, or appointed, to be ſold 
or diſpoſed of, for the payment of debts ge- 
nerally, whether the truſt be effected through 


the medium of a direct conveyance to truſtees 


to pay debts, or by way of charge, or of power, 
the purchaſer or mortgagee is not bound to ſee 
to the application of the money; the lands are 
diſcharged on payment of the money into the 
hand the law appoints to receive it, and the 
perſons beneficially intereſted therein muſt, if 
there be any default in the application, take 
their remedy againſt the perſons receiving the 


money. 


— 


The earlieſt caſe that I have met with, 1n 


which this queſtion directly occurs, is that of 
— 
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Elliott v. Merryman (e), although there are 


previous dicta to that effect in the preceding 


caſes. But the rule is ſtated in this caſe, as 
univerſally acknowledged, in reſpe& of lands 
given to be ſold for payment of debts; and the 


caſe of a charge is thereby adjudged to fall 
within the ſame principle. 


In this caſe, A being indebted to ſeveral per- 
ſons by bond, and likewiſe by ſimple contract, 
made his will, and in the beginning of it ſaid, 
« My will is, that all! my debts be paid, and 1 
do charge all my lands with the payment there- 
of:“ then came the clauſe upon which, to- 
gether with the other circumſtances of the caſe, 
the preſent queſtion was determined. Item I 
give all my real and perſonal eſtate to B, to 


hold to him, his heirs, executors, adminiſtra» 


tors, and aſſigns, chargeable nevertheleſs with 


the payment of all my debts and legacies ;”” of 
this will he made B executor. The teftator 
died in 1724, B proved the will, and in that 
year fold a freehold eſtate, and afterwards 
ſold ſeveral eſtates, both freehold and leaſehold. 
The will was recited in the purchaſe deeds, and 
to one of them a creditor of the teſtator's was 


(e) Elliott v. Merryman, Barnard, Rep. Eq. 78, 1734. 
v4 a ſub- 
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a ſubſcribing witneſs. The lands were fold in 
the neighbourhood by outcry. At the time of 


the ſales the creditors lived in the town where 
B lived, or within three or four miles of. it. 


During all this time, and till the year 1730, 
the creditors went on regularly receiving their 
intereſt of B. B was a ſobvent man till 1732, 
and then he became a bankrupt. In 1734 the 
creditors filed a bill againſt the purchaſers of 
the lands, the executor, and the aſſignees un- 
der his commiſſion, in order to have a ſatis- 
faction of their debts out of theſe lands, which 
were ſold by B: And his Honor was-of opinion 
that they were not intitled to relief. He ſaid it 
was true that the words in the will did not 


amount to a deviſe of the lands to be ſold for 


payment of debts, and only imported a charge 
upon them for that purpoſe. However, this 
was ſuch a deviſe as was within the meaning of 
the ſtatute of fraudulent deviſes, and interrupt - 
ed the deſcent to the heir at law. His Honor, 
after conſidering the cafe as to the leaſeholds, 
ſaid, he would conſider the other ſales upon the 
general rules of the court, The general rule 


was, that if a truſt directed land ſhould be 


fold for the payment of debts, generally, the 
purchaſer was not bound to ſee the money was 
rightly applied. On the other hand, if the 

truſt 
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truſt deſcribed that lands ſhould be ſold for the 
payment of certain debts, mentioning in par- 
ticular 0 whom thoſe debts were owing, the 


purchaſer was bound to ſee that the money was 


applied for the payment of thoſe debts. The 
preſent caſe, indeed, did not fall within either 
of thoſe rules; becauſe here lands were not 
given to be ſold for the payment of debts, but 


were only charged with ſuch payment (/. How- 


ever, the queſtion was, whether that circum- 
ſtance made any difference? and his Honor 
was of opinion that it did not. And if ſuch a 
diſtinction was to be made, the conſequence 
would be, that whenever lands were charged 
with the payment of debts, generally, they 
could never be diſcharged of the truſt, without 
a ſuit in that Court, which would be extremely 
inconvenient. No inſtance had been produced 
to ſhew, that in any other reſpect, the charging 
lands with the payment of debts, differed from 
the directing them to be ſold for ſuch a purpoſe, 
and therefore there was no reaſon that there 
ſhould be a difference eſtabliſhed in this reſpect. 


The only objection that ſeemed to be of weight, 


(f) Vid. Newman v. Johnſon, 1 Vern. 45, one deviſed 
*« My debts and legacies being firſt deducted, I deviſe all 
my eſtate, both real and perſonal, to 7 S;” and held by the 
Lord Chancellor, that this ſhould amount to a deviſe to 
ſell for payment of his debts. | 
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with regard to this matter, was, that where 
lands were appointed tobe ſold for the payment 
of debts, generally, the truſt nught be ſaid to 
be performed as /oon as the lands were ſold ; 
but where they were only charged with the pay- 
ment of debts, it might be ſaid that the truſt 
was not performed till thoſe debts were diſ- 
charged, and ſo far indeed was true, that where 
lands were charged with the payment of an- 
nuities, thoſe lands would be charged in the 
hands of the purchaſer, becauy/e it was the very 
purpoſe of making the lands a fund for that 
payment, that it ſhould be a conſtant and ſub- 


fiſting Fund ; but where lands were not bur- 


dened with ſuch a /ubf/fting charge, the pur- 
chaſer ought not to be bound to look to the 
application of the money, and that ſeemed to 
be the true diſtiuction. 


The ſubject again occurred in the caſe of 
Smith v. Guyon (g/); there the teſtator ordered 
his copyhold eftate to be ſold, and the money 
ariſing therefrom to go into the maſs of his 
perſonal eſtate, and then ordered his perſonal 
eſtate (ſubject to his debts) to be divided into 
four parts, one fourth part to. 4, and the re- 
maining two fourth parts to ſecure the payment 


(gs) Smith v. Guyon, 1 Bro. Rep. Ch. 186. 
of 
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of certain annuities given by the will. The 


queſtion was, whether the purchaſer was bound 
to look to the application of his purchaſe mo- 
ney. Et per Lord Chancellor Thurlow the pur- 


chaſer is a mere ſtranger, and is not bound to 


look to the application. Where the eſtate 7s to 
be ſold, and a ſpecific ſum, as 51. to be paid to 
A, -the purchaſer muſt fee to the application 


but where it is to be ſold generally, he is not, 


The fame general doctrine had been laid 
down by the late Sir Thomas Sewel, when 
Maſter of the Rolls, in a caſe of Tenant v. 
Jackſon, and Cotton v. Everall (h), the 1oth 
of February, 1774, and he cited in ſupport 
of it, Langley v. Lord Oxford, the 11th of 
May, 1748; it was alſo adopted by Lord Ken- 


Jon, upon a rehearing of the laſt cauſe. 


The reafon on which this rule is founded, 1s 
given in the 2d reſolution, in the caſe of Cul- 
pepper and Afton before-mentioned, as it is re- 


Ported, 2 Chan. Ca. 221, and more forcibly in 


the caſe of Elliott v. Merryman (i), namely, 
that otherwiſe the lands could never be diſ- 
charged of the truſt, without a ſuit in chan- 


(5) Vid. Append. to 2 Bro. Rep. Chan. to page 186, 
(i) Supra. 


cery, 


— 
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cery, which would be extremely inconvenient.“ 
« It is a reſolution in ſupport of the truſt, that 
the eſtate may be ſold (V). 


But the above rule admits of ſeveral ex- 
ceptions. 15 

Thus, in the caſe of the! v. Bean (), which 
was a deviſe of lands by a father to a ſon, ſub- 
ject to the payment of debts, a queſtion aroſe, 
whether a creditor, to whom the ſon had mort- 
gaged theſe lands, ſhould retain them by way 
of ſecurity for his own debt, as well for the old 
debt, as for the money lately advanced. Lord 
Hardwicke admitted the general rule aboye 
ſtated, where no ſchedule of the debts, but 
faid this rule was never carried ſo far as to put 
it in the power of the deviſe in truſt, or the 
heir at law, who, in the Court of Chancery, is 
conſidered as a truſtee, to favour one creditor, 
which would be the conſequence if this was 
allowed. And his Lordſhip allowed the mort- 
gagee the principal and intereſt of the money 
he advanced to the ſon, but ſaid, as to his old 
debt, he could not be put in a better condition, 


(H Par Lord Hard wicke in the caſe of Loyd v. Bald- 
Wyn, infra. 310. 
„ Ithel v. Bean, 1 Vez. 216, 1748. 
2 but 
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but muſt come in par! paſſi with the reſt of 
the cteditors. And his Lordſhip diſtinguiſhed 
this cafe from that of an executor, who, having 
power to adminiſter the affets, and the legal 
eſtate in him, may ſell a term, and the vendor 
retain it, and this even to ſatisfy a debt of his 
own: but fat was owing to the legal power 
of the executor over the afſets, upon which 
the Court would not break in. 


4 

And in the laſt caſe, Lord Hardwicke ſaid 
that it had never been held that if a deviſee in 
truſt mortgaged to a creditor of his own, for 
ſatisfaction or ſecurity of that debt, ſuch mort- 
gagee having notice of the truſt, ſhould retain 
the eſtate againſt the creditors under that 
truſt ; or if he mortgaged, with notice, by way 
of ſecuring the debt of the teſtator, it altered 
not the caſe; for the eftate was a ſecurity in 
the hands of the truſtee before, and it only 
operated to change the courſe, which the Court 
would not ſuffer the truſtee to do, conſidering 
it as a fraud to give the preference to one 
creditor, which the law had not eſtabliſhed, nor 
would that Court allow. 


Another exception to the laſt rule is where 
the truſtee or heir, or perſon to fell or diſpoſe, 
is 
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is called upon in a court of equity to execùte 
the truſt ; for thereby the execution of the 
truſt is taken out of the hands of the truſtee to 
be executed by the Court. 


A deviſed his eſtate to his ſon B, charged 
with the payment of debts (m). H afterwards 
made his will, and deviſed to C his wife; 
charged with the payment of his debts: A bill 
was filed (2) by bond creditors of A and B for 
ſatisfaction of their debts out of the perſonal 
and real eſtates. B having mortgaged part of 
the eſtate to L, he was made a party ; and after 
he (L) and, C had put in their anſwer, they 
Joined in a fale of the eſtate to F. One queſ- 
tion was as to the validity of the ſale pendenle 
lite. It was argued for the plaintiff, from the 
inconvenience of the creditors bringing ſuch a 
bill, if the truſtee could fell after bill filed. 
It was ſaid that the execution of the truſt upon 
filing the bill was in the hands of the Court, 
and that the truſtee had ſubmitted to it by her 
_ anſwer. On the other ſide it was contended that 
no ſuch inconvenience would ariſe, but rather 
an advantage, to the creditors, by having an 
early and leſs expenſive ſale than under a de- 


(m) 1768. (2) Walker , Smalwood, Amb. 676. 


cree 


THE APPLICATION OF MONEY. 303 


eree and before a Maſter. That if the ſale was 
unfair, that would be a ſufficient ground to ſet 
it aſide, but none other would. That ſuch a ſale, 
before bill filed, would be binding uponthe ge 
neral creditors, and ought to be ſo after bill filed. 
That the Court permits many tranſactions to 
alter people's rights after bill filed, as third in- 
cumbrancers to bring in a firſt incumbrancer. 
Sed per Lord Camden Chancellor. This is a very 
material caſe in point of precedent. The queſ- 
tion is where there is a bill by creditors, for ſale of 
an eſtate to pay debts, and all the parties have 
put in their anſwers, and ſitbmitted to the juri/- 
diction, whether the heir at law, or deviſee, can 
ſell without the privity of the Court or the 
creditors ? The creditors have a right to call on 
the heir, or deviſee, to execute the truſt ; and 
though this Court has eſtabliſhed it as a rule, 
that where the charge is general, the pur- 
chaſer is not bound to ſee to the application of 
the purchaſe money ; yet if the truſtee 1s called 
upon in this Court, it takes the execution of 
the traſt out of the hands of the truſtee to be 
executed by the Court. The truftee has by 
her anſwer ſubmitted to a fale in this Court. 
She has parted with the execution of the truſt 
to the Court; and where the Court has at- 
tached its juriſdiction, it would be inconvement 
"NG to 
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to permit a ſale but by the Court. 'Thougft 
a general charge does not make a purchaſer, 
before the fuit, ſee to the application of the 
money, yet after a fuit commenced, 7 ſhould 
hold him bound to it ; and I hold it as a gene- 
ral rule, that an alienation pending a ſuit is 
void. 


Where lands are deviſed or appointed for 
the payment of debts generally, the rule I have 
firſt ſtated will apply with equal force, although 
the eſtate be charged with, or ſubject to, the 
payment of particular legacies. 


Thus where A ſurrendered his. copyhold (o), 
and deviſed his real eſtates to. truſtees, to ſell 
and pay his own and his father's debts and 
legacies, the reſidue to his two ſiſters /p). No 
particular debts were ſpecified in the will, þut 
legacies to the reſiduary deviſee and others to a 
conſiderable amount were given by both of 
their wills. The truſtees ſold great part of the 
eſtates, and embezzled the money, without diſ- 
charging the debts and legacies. The reſt of 
the eſtate was poſſeſſed by one of the reſiduary 


2 deviſees. The bill was by plaintiffs, as pur- 


(o) Rogers v. Skillicorne, Amb. 188. 1753. 
(p) Bid. 


chaſers 
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chaſers of ſeveral parts, to be indemnified 
againſt the debts and legacies by the eſtate re- 
maining unſold, which was prayed by the bill to 
be fold for that purpoſe. Et per Lord Hardwicke, 
Chancellor, where there is a truſt or deviſe for 
payment of debts generally, a purchaſer is not 
obliged to ſee to the application of his money, 
as he is where there is a ſchedule or purti- 
cularizing of the debts. In this caſe the ſub- 
jecting the eſtate to the payment of legacies 
will not make the purchaſer anſwerable for 
the diſpoſition of the money, becauſe the lega- 
cies cannot be paid without the debts, and they 
are not ſpecified: The above general rule has 
an exception (q) where there is a colluſion be- 
tween the truſtee and the executor. I ſhould 
have diſmiſſed the plaintiff's bill with coſts, if 
the defendants had made the proper defence z 
but inſtead of inſiſting on the above rule, they 
have inſinuated colluſion between them and the 
truſtees. Therefore decree plaintiffs to hold 
and enjoy againſt the defendants. 


So in the caſe of Job v. Abbot, in Chan. 
9 Feb. 1782 (7), it was held, that where debts 


(4) 2 Vern. 616. 
(r) Cited by Mr. Butler in his note on Co. Lit. 290, 


14th Edit, 
| X and 
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and legacies are charged on lands, the pur- 
chaſer holds free from the claims of the legatees; 
for not being bound to ſee to the diſcharge of 
debts, he cannot be obliged to ſee to the diſ- 
charge of legacies, which cannot be paid till 
after debts. The preſent Lord Chief Juſtice of 
the King's Bench aſſented to this poſition, and 


faid it had been determined by Lord Hard- 


wicke. 


Again, in Benyon v. Gibbs, in the ſittings after 


Hill. Term, 1788 (s). The teſtator had charged 


his eftate with the payment of his juſt debts ge- 
nerally, and with a legacy of 800k for his daugh- 
ter for life, and after her death for her chil- 
dren. The truſtee had joined in a conveyance 


_ of. part of the eſtate to a purchaſer, and per- 
mitted the 8ool. to come into the hands of 


the daughter's huſband, and it was waſted, 
The bill was brought by the wife and children, 


to have the legacy made good by the pur- 


chaſer of the eſtate, and againſt the truſtee. 
It was diſmiſſed againſt the purchaſer, on the 


ground that as there was a general charge of 


debts, the purchaſers were not bound to ſee to 
the application of the purchaſe money. 


(s) Cited by Mr. Butler in his note on Co, Lit. 290. 


14th Edit. 


I Where 
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| Where money is raiſed under the ſanction of. 
an act of parliament by mortgage, for a par- 
ticular and expreſs purpoſe, it ſeetns incumbent 
on the perſon advancing it to ſee it applied 
to that /þecific purpoſe, as the land will be 
liable to no more than what is actually em- 
ployed according to the act. | 

The caſe of Sir John Cotterell et al. b. Ser- 
jeant Hampſon et al. is a ſtrong inſtance of 
this kind (t.) There a tenement called D, and 
a printing-houſe; were ſettled in 1658 on A, the 
father of the defendant, for life, then on his mo- 
ther for life; and afterwards on himſelf in tail 
and the printing-houſe being afterwards burnt, 
and A being but tenant for life, he could not 
raiſe money to rebuild it. Whereupon, 22 
Car. 2. (u) an act of parliament paſſed reciting 
the marriage ſettlement, and A's incapacity to 
rebuild; which enabled 4 to fell his lands in 
K and & „to rebuild and ſtock the 
printing-houſe,- for the benefit of 4's wife and 
children; and the tenement called D, and land 
in K ; were veſted in truſtees; B and C, to 
{ell to raiſe money for building and ſtocking the 


() 1686. Cotterell v. Hampſon, 2 Vern. 5. 
(u) 1671. 
X 2 printing- 
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printing-houſe, and the ſurplus to purchaſe 
lands to be ſettled to the uſes of the ſaid 
marriage ſettlement. 4, and the truſtees B and 
C, in 1677, mortgaged D to L in fee. In 
1680, A made his will, and G his executor 
in truſt for his ſon during his minority, who 
having married, he and his mother and G trans- 
ferred the executorſhip to P (his wife's father) 
in 1682. And B and C (the truſtees under the 
act of parliament) by appointment of G, tranſ- 


ferred the equity of redemption of the mort- 


gage to P and another. And they and L (the 
firſt mortgagee) in conſideration of 18001. paid 
by the plaintiff 7, aſſigned the mortgage to 
him. In 1682, W lent P 260. which the 
latter agreed ſhould be ſecured by the ſaid 
mortgage; and 7, by writing under hand and 
ſeal, by P's direction, acknowledged himſelf 
a truſtee for in the mortgage, as to the ſe- 
curing the 260. after his own 1800. and in- 
tereſt were paid. And P and his co-truſtee 
aſſigned the equity of redemption to V, for 
that purpoſe. And the bill was, that the defen- 
dants might redeem or be forecloſed. x 


The defendant (4's ſon) inſiſted that he 
had been abuſed by the transfer of the exe- 
cutorſhip, and that no more money ought to 

N be 
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be charged on the mortgage than what was 
taken up and employed according to the truſt 
of the Act of Parliament. On the other fide 
it was contended, that it could not reaſonably 
be intended, that the mortgagee could be 
privy to and could prove the laying out of the 
money according to the Act of Parliament; 
and that no man would lend money upon the 
truſt of an Act of Parliament, if it was in- 
cumbent on him to ſee the money laid out 
and employed according to the Act; and that 
ſuch a conſtruction of the Act could not con- 
ſiſt with the intention of the Act, but utterly 
prevent the ſame. But it was decreed by the 
Lord Chancellor, that no more ought to be 
charged on the mortgage than what was taken 
up and employed according to the truſt of the 
Act of Parliament. 


If money be advanced on ſale or mortgage, 
under a decree of the Court of Chancery, and 
directions for that purpoſe, and be thereby 
directed to be applied for payment of debts, and 
a report be made aſcertaining the debts, the 
purchaſer or mortgagee advancing the money 
muſt ſee it applied in payment of the creditors, 
Payment by ſuch purchaſer or mortgagee to 

| X 3 a truſtee 


310 OF THE OBLIGATION TO SEE TQ 


a truſtee for the purpoſes in the decree or order 
mentioned, will not diſcharge them. 


Thus in the caſe of Loyd v. Baldwin (). 
which appears to have been a bill filed by 
creditors againſt a mortgagee under a decree of 
the court, to make the eſtate in his hands 
liable to make good that decree, the reporter 
ſtates that, a decree was made and directions 
for a ſale or mortgage with approbation of the 
maſter, and that the money raiſed thereby 
ſhould be applied for payment of the debts, 
and a report was made aſcertaining the very 

debts by ſchedule. Inſtead of applying the 
money as the decree directed, the eſtate was 
mortgaged to the defendant, and upon reciting 
the bill, and all the proceedings thereon, the 

money was paid to a truſtee named by the de- 
fendant; on the part of the defendant it was 
inſiſted, that the eſtate was not liable 1n his 
hands to the demands of the plaintiffs, but 
that ſuppoſing it liable, it was only 1n default 
of payment by the truſtee, againſt whom the 
plaintiffs ſhould be firſt turned ; /ed per Lord 
Hardwicke (Chan.) If the court ſhould not 
hold this eſtate in the hands of the mortgagee 


) 1 Vez. 173: 
to 
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to be liable, it would be vain hereafter to make 
ſuch a decree for the payment of debts ; for 
then any perſon might afterwards purchaſe 
with full notice, pay the money, and the 
creditors go without any ſatisfaction. It was 
true, it was an eſtabliſhed doctrine, that on a 
truſt or deviſe for payment of debts in general, 
without a ſpecification of debts in a ſchedule, 
a purchaſer would be indemnified, and not 
obliged to ſee to the application of the money, 
or look after the creditors, which was in ſup- 
port of the truſt, that the eftate might be ſold. 
But if there was ſuch a ſpecification or ſchedule, 
a purchaſer or mortgagee was bound to ſee to 
the application of the purchaſe money. So 
where there was a decree, which reduced it to 
as much certainty as ſuch a ſpecification ; for 
the purchaſer did not pay to the truſtees in 
ſuch caſes, but muſt ſee to the application, 
and take aſſignments from the creditors : other- 
wiſe the purchaſer applied to the court, and 
that the money ſhould be placed in the Bank, 
and not taken out without notice to him, 
the reaſan of which was, that it was at his 


peru. 


- 


As to the order in which he was liable, they 
could not, by what they had done among 
X 4 them · 
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themſelves, change the ſecurity of the creditors, 
for that was reverſing things. He was the 
defendant's own truſtee, and poſſibly, after 
ſatisfaction againſt the eſtate, the mortgagee 
might come againſt the truſtee, . from* whom he 
took coyenants, 


A notion has prevailed and been adopted by 
an able and ingenious annotator on Coke on 
Littleton (z), that it is a ſettled rule in the 
law of England, in which all the books agree, 
and for which the caſes of Elliott v. Merryman, 
Spalding and Shalmer, Culpepper and Afton, 
Cottrell and Hampſon, Smith and Guyon (a), 
are ſuppoſed to furniſh deciſive authority, that 
if a perſon deviſes lands fo truſtees to ſell for 
* payment of his debts or legacies (and the ſame 
« principle, if it exiſts, applies equally to the 
e caſe of a conveyance on ſimilar truſts) if the 
« debts are ſpecified or ſcheduled, the pur- 
* chaſer or mortgagee is bound to ſee to the 
e application of the monies ; and the ground 
* of this concluſion is,” ſaid to be, that his 
% ſpecifying them is an evidence of his inten- 
“tion that the purchaſer ſhall be obliged to 


(z) Vid. Mr, Butler's note on Co. Litt. 290. 6. 
(a) Supra. | 


66 ſee 


60 
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ſee to the application, and that his non- 


te ſpecifying them is an evidence of the con- 


trary. For,“ it is ſaid, © this diſtinction is 
not to be conſidered as taking its riſe from any 


« fundamental principle of equity or juſtice, 


«6 
cc 
«c 
cc 


cc 


'CC 


& 


that when the teſtator deviſes in one man- 
ner, the purchaſers or mortgagees ſhould be 
anſwerable; and that if he deviſes in ano- 
ther manner, they ſhall not be anſwerable 
but merely as a rule of conftruction ; for it 


is clearly in the teſtator's power to make 


the purchaſer or mortgagee either anſwerable 
or not anſwerable. Where there is not any 


* poſitive clauſe or expreſſion to denote his 


intention one way or the other, recourſe,” 
it is ſaid © muſt be had o implication, and 
when there is no contrary implication, the 
courts conſider the modes of the deviſe in 
this reſpe& to amount to an implication. 
As to legacies, they, from their nature, 
muſt be. conſidered ſo far as ſpecified or 
ſcheduled debts, that the purchaſer or mort - 
gagee from a deviſee of a real eſtate in truſt 
to ſell it for the payment of debts and Jega- 
cies, muſt ſee his money applied in diſ- 
charge of them, unleſs there is an expreſs 
clauſe, or ſufficient implication from other 


parts of the will, that the teſtator intended 


46 to 


| 
| 
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* to free him from that obligation.“ The 
inconveniencies of this doctrine are juſtly 
lamented by the author of the note to which 
J have alluded, who feels in common with 
other practitioners, © that though in ſome 
caſes it may be of great ſervice to the ceſtui 
que truſt, as it preſerves his property from the 
peculation and other diſaſters to which, if it 
were left ſolely to the direction of the truſtee 
it would neceſſarily be ſubject, yet it is fre- 
quently productive of more inconvenience than 
real good; for” (as is truly obſerved) * if the 
ceftui que truſt is a married woman, an infant, 
or otherwiſe incapable of giving their aſſent to 
the payment to a truſtee (and ſuch are the 
general inſtances in which this difficulty occurs) 
the perſon paying it cannot be indemnified, 


but by paying it under the ſanction of a court 
of equity, this retards, and often abſolutely 


impedes the progreſs of the bufineſs, involves 
the parties in an expenſive and intricate litiga. 


tion, and puts them to a very great and other- 


wiſe uſeleſs expence,” 


But we have ſeen that the circumſtance be- 
fore ſuggeſted, that truſts of this kind cannot. 
be executed without a ſuit in Chancery, which 
would be extremely inconvenient, and not the 

A form 
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form in which the object of the truſt is ſtated, 
was the true reaſon which gaye riſe to the rule, 
that where debts are charged generally, the 
purchaſer ſhall be diſcharged from ſeeing to the 
application of the money provided for that 
purpoſe; (ö) and in the fame caſe in which 
this cauſe of the rule is mentioned, a reaſon is 
ſuggeſted for the rule on which lands, in the 
caſe of /ub/iſting charges, as annuities, to which 
the diſtinction is ſuppoſed to be confined, ſhall 
be charged in the hands of a purchaſer ; name- 
ly, becauſe it was the very purpoſe of making 
the lands a fund for that payment, that it 
ſhould be a conſtant and ſubſiſting fund; now 
unleſs a rule has been eſtabliſhed in caſes of debts 
{ſchedule or legacies, different from that which 
exiſts in caſes of debts charged generally, the in- 
convenience attending ſuch rule ſeems a ſufficient 
reaſon for rejecting it at this time of day, when 
the advantages arifing from the free alienation 
of property are found to outweigh every other 
conſideration, conſiſtent with a reaſonable at- 
tention to the ſafety of the perſons intereſted ; 
and it is with a view to the fair diſcuſſion of 
this point, that I have been induced to 
ſtate the caſes upon this ſubject diſtinctly; 


% Vid. Elliot v. Merryman. Supra. 295. 
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and if I ſhould be ſo fortunate as to remove 
the difficulty, I truſt that will be accepted as 
a ſufficient excuſe for the length at which this 
ſubject is inveſtigated. With a view to this 
object I ſhall firſt obſerve, that in no one of 
the caſes to which alluſion is generally made 
as having ſettled: the principle, againſt which 
I mean to contend, did that point come before 
the court. The caſes of Elliot v. Merryman, 
and Smith v. Guyon, were thoſe. of a ſimple 
charge for the payment of debts. The only 
queſtion in the caſe of Spalding and Shalmer 
aroſe between the heir and the purchaſer, and 
the deciſion was merely that where lands are 
deviſed, to be ſold to pay the debts in a ſche- 
dule, the purchaſer ſhall not be prejudiced, 
though more be fold than is required, The 
ſame point and between the fame parties was 
diſcuſſed and decided in the caſe of Culpepper 
and Afon. The caſe of Cotterell v. ITampſon, 
turned upon the conſtruction of an act of 
Parliament, in which the legiſlature infringed 
upon a ſettled property, in which caſe the 
power could not be extended in conſtruction 
beyond the preciſe words of the legiſlature- 
None of theſe caſes therefore called for, or 
involved the eſtabliſhment of the rule, “ that, 
if a perſon deviſes lands to truſtees to be ſold 

by 
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by them for the payment of his debts, and 
ſpecifies or ſchedules them, or of legacies, the 
purchaſer ſhall be bound toſee to the application 
of his money.“ And the only inſtances among 
theſe caſes, in which the court were called upon 
to decide between creditors and purchaſers, 
are caſes of mere charges (c), in which no 
truſtees were expreſsly appointed. And in the 
firſt of thoſe caſes, and in which this ſuppoſed 
rule ſeems to be firſt ſtarted, the rule 1s ſtated 
* as to a naked truſt,” (d) directing land 
to be ſold, © which is clearly diſtinguiſhable,” 
from a deviſe to truſtees to ſell. And the 
Maſter of the Rolls after ſtating it, ſeems 
to deny the applicability of the ſecond 
rule; for, explaining a poſſible diſtinction 
to be taken between lands appointed to be 
ſold for, and lands only charged with the pay- 
ment of debts, he ſays, that, in the former 
caſe, the truſts might be ſaid to be performed 
as ſoon as the lands were ſold, but that the 
truſt was not performed in the latter caſe till 
thoſe debts were diſcharged ; and his Honour 
admits the latter rule as applicable where lands 
are charged with annuities,” becauſe it is the 
very purpoſe of making the lands a fund for 


(c) Vid. ſupra. 295. Elliot v. Merryman. Smith v. Guyon. 
Loyde v. Baldwin. | 


(4) Vid. ſupra. 295. Elliot v. Merryman. 
that 
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that payment, that it ſhall be a conſtant and 
ſubſiſting fund, but where lands are not 
burdened with ſuch a ſubſiſting charge, the 
purchaſer, he ſays, ought not to be bound to 
look to the application of the money. And 
THAT HIS HONOR SAID, SEEMED TO BE THE 


TRUE DISTINCTION.” 


But the caſes of Culpepper and Afton, and the 
anonymous caſe from Salkeild (e), decided in 
the Houſe of Lords, are not merely open to 
the obſervation, that they do not ſupport the 
rule of which we are now ſpeaking, but they 
appear to me to militate againſt it; for the 2d 
reſolution in the caſe of Culpepper and Afton, 
conſiders the caſe of a deviſe for payment of 
debts generally, as being merely a ſtronger caſe - 
than a caſe where debts are /cheduled; for it 
ſays, © eſpecially” where no ſchedule of debts 
is made for the purchaſer to ground his enquiry 
on; which, according to the common accep- 
tation of language, imports that the reſolution 
was in an uncommon degree applicable to the 
caſe of a general charge, and admits that it 
would have been applicable even in the caſe of 


| a ſchedule. And the anonymous caſe in the 


Houſe of Lords is a legiſlative recognition of 


(e) Supra. 289, 293. 
the 
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the principle, that the eſtate is debtor for the 
debts and legacies, but not for the default of 
the truſtees, and therefore is only liable ſo long 
as the debts, &c. ſhall or may be paid.” 


From what has been obſerved, it will appear 
that the authorities on which this rule is ſuppoſed 
to be founded, are ſo looſe and indirect in their 
application, that it is impoſſible, in ſeveral inſtan- 
ces, to ſay to which kind of truſt they apply, and 
that in no inſtance has it been decided as to a de- 
viſe to truſtees expreſsly in truſt to ſell. And if ſo, 
however reſpectable may be the names of the 
judges who have thrown out their ideas that ſuch 
a rule exiſted, any expreſs decifion againſt the 
application of the rule, in reſpect of a particular 
kind of truſt, appears to be ſufficient to exclude 
that claſs of truſts from the generality of its 
application. And the following caſes appear 

to me fully in point. 


The firſt occurred" in the year 1674 ). A, 
the plaintiffs mother, being poſſeſſed of 160. 
as guardian to the plaintiff, and which was his 
proper money, lent it to the father of B, one 
of the defendants, who gave a bond for the 
repayment thereof with intereſt, and afterwards 


/ Preſcott v. Edwards, er al. Finch's Rep. Eq. 1 7 
| | * 
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by his will he appointed his executor to pay it, 
amongſt other debts, within a year after his 
death, and this to be out of his perſonal eſtate, 


if that was ſufficient, but if not, then to /ell 


his real eftate; and in default of payment, 
then the ſaid teſtator B deviſed both his real 
and perſonal eſtate to certain truſtees in the 
will named, to the uſe of the ſaid 4. and to 
his other daughters, to pay the ſaid 1601. The 


. eſtate was conveyed and transferred from one 


to another, till at laſt it was ſold to the defen- 
dant E; againſt whom a bill was brought to 


recover this debt. On the part of E it was 


inſiſted that he had no notice of the plaintiff's 
demand, and therefore that the plaintiff ought 
not to be ſatisfied out of the real efate, but 
out of the perſonal eſtate, which came to the 
hands of the executor of B the teſtator, who 
had ſufficient aſſets to ſatisfy the ſame; and 
that E had paid a full conſideration for the pur- 
chaſe of the real eſtate; and that if the perſo- 
nal eſtate ſhould not be ſufficient, ten the pur- 
chaſe money which was paid to the teſtator's 
ſons, and ſome other lands which came to one 
of them, by the death of his father, ought to 


be applied to ſatisfy the ſaid debt in eaſe of the 


lands purchaſed by the defendants. This was 


decreed accordingly. _ 
| E 
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The next caſe occurred in the year 1682 (g), 
which was about the period at which the caſe of 
Culpepper and Aſton was under diſcuſſion. 4 
having mortgaged his lands, deviſed them to B 
in tryft, in the firſt place, to pay off and diſ- 
charge the mortgages on the ſame; and in the 


next place, for payment of ſeveral legacies, and 


particularly a legacy of 2000. to C, the re- 
mainder in fee to 4, and made A his executor. 
A proved the will, and paid ſeveral debts owing 
by. the teſtator that were not mortgage debts; 
and to raiſe money for that purpoſe, made ſe- 
veral new mortgages of the lands in queſtion. 
It was inſiſted, on a bill in Chancery filed to 
recover C's legacy, that after the mortgages 
made by the teſtator were diſcharged, the land 
then ſhould ſtand charged with that legacy, 
and that then C ought to be let into an im- 
mediate ſatisfaction thereof, and ought not to 


be poſtponed by the new mortgages made by B. 


But it was infiſted by the counſel for the mort- 


gagec, that C could not be admitted to redeem - 
part, without redeeming the whole, and that 
the lands ſtood charged as well with the mort- 
gages made by B, as with thoſe made by the 
teſtator. And in this caſe B was not only a 
truſtee for the payment of debts, but alſo exe- 


(g) Brent v. Beſt, r Vern. 69. 
Y cuter 
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eutor to the deviſee, and ſo the lands in his 
hands became legal afets.(h), and charged with 
all the debts of the teſtator, and hy conſequence 
with the new mortgages made by B, the money 
having been raiſed and applied for payment of 
the debts. of the teſtator. But it was replied, 
that it was ſo where a general truſt is raiſed for 
the payment of debts; but in this caſe B was a 
ſpecial truſtee, directed by the will to pay off 
the mortgages and then the legacies, and that 
no provifion was made for other debts. Sed 
non allocatur. 


The caſes laſt-mentioned appear to me to- 
have involved a deciſion of the queſtion in diſ- 
cuſſion; but it came purely and directly before 
the court in that which follows. 


A made his will (i), and thereby directed that 
all his perſonal eſtate (except as therein excepted) 
ſhould be applied, as far as the ſame would: 
extend, in payment of debts, legacies, and 
funeral expences, and of all annuities by him- 


(b) Quere—for no caſe where aſſets legal, except 
where executor takes gua.execntor.. Per Lord Camden, in 
the caſe of Silk v. Prime, 1 Bro. Rep. Chan. 138. in 
note. 

(i) Cuthbert, er al. v. Baker, 4th July, 1790. Reg. 


granted; 
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granted; and if ſuch perſonal eſtate ſhould not 
be ſufficient for thoſe purpoſes, then it was his 
further will and deſire; and he did direct, that 
the deficiency; whateyer it might be; ſhould be 
paid and made good out of his real eftate (except 
apart therein mentioned, which he did not intend 
to make ſubject thereto) and which real eſtates he 
charged with the payment of ſuch deficiency, 
to whoſe hands ſoever the ſame came. And, /o 
ſubject and exempt, he gave, deviſed; &c. all 
his real and perſonal eſtate in the following 
manner: certain parts of his eſtate to his wife 
in fee, and as to the manors, meſſuages, &c. 
not given to his wife in fee, he deviſed them 
to his wife for life, and, after her deceaſe, he 
pave the fame to fruſtees in truſt to ſell, and 
to divide and diſtribute the money which ſhould 
ariſe by ſuch ſale, between and amongſt /uch 
child and children of A. B. on the body of his 
then wife begotten; and /#c/ children of C. D. 
as ſhould be living when the deviſe to the truſs 
tees ſhould take effe&, equally ſhare and ſhare 
alike, to take per capita and not per flirpes ; 
if but one ſuch child; the eſtate to be transferred 
to him, and not to be fold. The wife died. 
One truſtee died in her life-time. The ſurviv- 
ing truſtee ſold the eſtate by auction. The per- 
ſonal eſtate was ſufficient to diſcharge the debts. 

my Y 2 The 
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The claimants, under the deviſe to children; 


were ſeven children of 4 B, and fix children of 


CD, who were intitled to the purchaſe money 
in equal ſhares. One of the children of CD 
was in the Eaft-Indies, and two were infants. 
The purchaſer refuſed to complete his purchaſe, 
objecting thereto on the ground that there being 
No proviſo in the will to exonerate the purcha- 
fer from ſeeing to the application of the money, 
the purchaſer was bound to know or find out 
what children of the perſons, in that behalf 
named, were living at the teftator's wife's death, 
for that ſuch children ought individually to 
execute the conveyance, and give releaſes for 
their reſpective claims; and that one being in 
the Eaf-Indies, and two being infants, could 
not join in ſuch conveyance. But the decree 
was, that the contract ſhould be carried into 
execution; that the infants ſhares of the pur · 
chaſe- money ſhould be paid to the accountant - 
general; and that the remainder of the pur- 
chaſe - money. /hould be paid to the trufkee. The 
decree proceeded to direct, that all proper * 
ties ſnould join in the conveyances. 


This deciſion, though not final, as it ſtill 
left room for an application to the court to 
deternune who * be proper parties to. the 

con- 
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conveyance, appears to me to be concluſive on 
the queſtion, whether the perſons beneficially 
entitled are neceſſary parties? becauſe there can 
be no ground to conſider thoſe perſons as neceſ- 
fary parties, unleſs it be to di/ctharge the pur- 
chaſer; but there ſeems to me to be no power 
in the court to compel a perſon beneficially 
intereſted in money to ariſe by ſale of land to 
| diſcharge that land, unleſs it be upon paying or 
ſecuring the money to him. But the court, by 
directing the payment to the truſtee, has done 
that which renders a direction to pay to the ceftu; 
que truſt impoſſible, | | 


And it was faid, in the cafe of Crewe v. 
Dicken (k), that in a caſe at the Rolls, though 
it was not decided, Lord Kenyon, then Maſter 
of the Rolls, inclined ſtrongly to the opinion, 
that truſtees having the power to ſell, muſt 
have the power incident to the character, viz. 
the power to give an effectual diſcharge. 


Indeed, the reaſon of the thing is ſo com- 
pletely with the decifions and opinions I have 
laſt ſtated, that it ſeems rather matter of ſur- 
prize, that, on a queſtion which ſo often occurs, 
and which when it does occur, 1s generally at- 


14) Infra. 332. 4 Vez. Jun, 99. 
. tended 


* 
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tended with ſo much inconvenience, no ac- 


curate inveſtigation of the authorities ſhould 
have been made to aſcertain the foundation 


of the ſuppoſed rule, which, on the firſt 
bluſh, militates ſo totally againſt the very na- 


ture and directions of the truſt conſtituted. 


The creator of ſuch a truſt, having in himſelf 


an abſolute ownerſhip, gives his lands to cer- 


tain perſons in truſt to ſell, and to pay and 
apply the money, or certain parts of the money 
ariſing by ſuch fale, 1 in a given way. On what 
reaſonable pretence ſhall the Court of Chancery 
take the adminiſtration of this truſt out of the 
hands of the truſtee ? Is there any fundamental 
principle of law or juſtice, on which ſuch pro- 
ceeding can be ſupported ? The note, to which 
alluſion has been made, as one ground, reſorts 
in defence of the rule, to the nature of truſts, 
and an obſervation (1) of Lord Mangfield's, 


in Burgeſs and / heate, is tated, © that the 


ceftui que truſt is actually and abſolutely 
ſeiſed of the frechold, in the conſideration of a 
Court of Equity; that the truſt is the land in 


that court, and that the declaration of the 


truſt is the diſpoſi tion of the land. But Lord 
Mangfield was obſerving, upon a caſe } in which 
the intire legal cſtate of the land was in one 


(1) Vid. Mr. Butler“ 's Note. Co, Litt, td Of 
perſon, 


THE APPLICATION OF MONEY. 327 


perſon, and the intire truſt, or equitable 
eſtate in another, and not on a caſe where the 
truſtees had @ duty to diſcharge, and diftinct 
truſts to adminiſter. The fituation of ſuch 
truſtees is well deſcribed in the Chief Juſtice's 
argument in the caſe of Roper and Radcliffe, 
9 Mod. 185. His Lordſhip fays, © Conſider the 
« intereſt and power of the truſtees (m); they, 
« amongſt them, have the whole truſt of the 
te lands, which is 4 power over the eſtate there- 
in; and thoſe who are entitled to have par- 
« ticular ſums raiſed, have particular truſts 
« carved out of the inheritance, in nature of 
« chattel intereſts; for he that has gol. ap- 
ce pointed to be raiſed out of 100 a year, has 
ce an intereſt (in the land) of like nature, and 
c much of the ſame continuance, as if he had 
« a truſt (therein) for five years. If the truſtees 
et make not the moſt of the lands, or ſuffer not 
« him to do it, they break their truſt, a truſt 
* to ſell being in the nature of a power to ell, 
te and fill ſale, the ceſtui que truft's right to 
4 the profits is the ſame as if no ſuch power. 
« By ſale his intereſt in the land is gone, and 
& he now has a truſt in the money, and is paid 
« ſo mech the ſooner.“ But admitting that 


6 They were truſtees for the ſale of an eſtate for the 
payment of legacies, 


1 the 
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truſt were created, and the truſtees confined 
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the ceſtuis que truft have an intereſt in the 
lands, co-extenſive with -their intereſt in the 
money to ariſe by ſale, that intereſt extends 
equally to the rents and profits, as it does to the 
lands; but yet I never heard it doubted, but 
that truſtees, to whom lands were conveyed or 
deviſed for ſale, and to pay and apply the pur- 
chaſe money between certain perſons, might 
diſcharge the tenants on payment-of the rents, 
or the purchaſers of the produce on payment of 
the price for which it is ſold. The truft gives a 


right lo an account tnd benefit of rents and pro- 
fits till ſale, but none can give a diſcharge for 


them but the truſtees. What eſſential diffe- 
rence 15 there between rent and purchaſe-money 
on ſale as to the preſent point. A rent is the 


price for which the profits of the land are fold 


for one year, and a forehand rent 1s properly the 


taking up the profits of land by anticipation ; 
and on a fale, all the profits of all future years 


are ſold, and the party receives the price, which 
is receiving the profits by anticipation; and no 
diſtinction is between forehand rent and after 
rent; they are both the profits of the land, 
Profits taken yearly, come in all of a lump on 
fale ; and the right to the one or the other, js a 
right to the profits out of the land.” If a 


to 
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to pay and apply money to be taken out of the 
annual rents and profits, no man could doubt 
but that the truſtees could give receipts for the 
rents and profits ; upon what principle ſhall the 
taking the rents and profits by anticipation, 
alter the capacity of the truſtees. The ſame 
annotator farther conſiders the rule as a rule of 
conſtruction, affirming, that the ſpecification of 
debts is evidence, from which an intention is to 
be implied, that the purchaſer ſhall fee to the 
application of the money. But ſurely ſuch a 
concluſion is not warrantable upon any ac- 
knowledged principle of conſtruction ; clear 
expreſſion may controul implication, but im- 
plication cannot controul clear expreſſion. The 
author of the truſt directs the truſtees to ſell, 
and 'to pay and apply the purchaſe money to 
ſpecific purpoſes, which neceſſarily involves the 
capacity of receiving. It ſeems a ſoleciſm to 
| fay, that aſcertaining the preciſe objects to 
whom the truſtee is expreſsly directed to pay 
money, fhall furniſh an implication that the 
truſtee is not to receive that money to pay and 


apply it. 


The conclufion, therefore, afforded, from the 
conſideration of the caſes generally cited in 
ſupport of the rule, and from the caſes of Pre/- 
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cott and Edwards, Beſt and Brunt, and Cuth- 
bert and Baker (n), with the fair reaſoning that 
preſents itſelf on the ſubject, ſeems to be, that 
the general dicta to be found in the books, as 
to the neceſſity of a purchaſer ſeeing to the 


application of his money, where the debt or 


ſum to be paid is ſpecified or ſcheduled, are 
applicable only to caſes where there are no 
truſtees expreſsly named and authoriſed to fell 
and apply the purchaſe money; and that where 
a deviſe or conveyance is made to truſtees in 
truſt to ſell or diſpoſe, and to pay and apply 
the money raiſed in the diſcharge of debts in a 
ſchedule, or of legacies, or for any other ſpe- 
cific purpoſe, the purchaſer or mortgagee is 
not bound to ſee to the application of the mo- 
ney ; or in other terms, that wherever the au- 
thor of a truſt has appointed a hand to receive 
the money, that hand is capable of giving an 
effectual diſcharge for the money received. 


But where money is raiſed by virtue of a 
power or truſt, and confined to a ſum ſufficient 
to pay debts or the like, in caſe of the de- 
ficiency of another fund; it ſeems that the 
purchaſer or mortgagee. muſt ſee to the 


(n) Supra. 31g==324- 
neceſſity 
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neceſſity of raiſing it, for the power or truſt de- 
pends on the inſufficiency of the other fund, 

and the neceſſity of a ſalg or mortgage to ſup- 
ply that, is confined to the limits or extent of 
ſuch inſufficiency ; ; and there ſeems to be no 
mode of aſcertaining the amount of the debts, 
and of the other fund, and the inſufficiency of 
the latter to anſwer them with ſufficient ac- 
curacy, without the interpoſition of a Court of 
Chancery, and a decree for a ſale or mortgage 
to ſupply ſuch deficiency,: and though there be 
in ſuch caſes (o/ a clauſe in the inſtrument, Cre- 
ating the truſt for ſale, &c. which makes the 
receipt of the truſtee an indemnification to the 
purchaſer, it will not avail the purchaſer in 
caſes of this kind, for that only operates in 
caſe of the truſtees finding it neccfury to fell ; 

that is, of the prior fund proving deficient to 
anſwer the debts, &c. to the amount of the 
lands ſold. In ſhort, in ſuch caſes, the power 
of ſale being confined to ſo much as ſhall be 
ſufficient to make up the deficiency of another 
fund firſt appropriated, the perſons entitled to 
the fund laſt appropriated, will have a right to 
call upon the purchaſer to prove ſuch de- 
ficiency and its quantum, which of courſe 


o Vid. Culpepper v. Aſton, /upra. 287. Et Dyke v. 
Ricks, Cro. Car. 335• 8. C. Sir Wm. Jones, 327. 


involv es 
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involves an account of its application ; and ad- 
mitting the deficiency to, exiſt, and that the 
purchaſer can ſhew it, he will, by the clauſe 


reſpecting the receipt, be ſafe in regard of ſee- 


ing his purchaſe money on ſuch ſale, &c. ap- 
plied according to the truſt ; and that 1s all the 


uſe of ſuch clauſes, as I conceive, in caſes of 


the nature of thoſe laſt mentioned. 


Where a ſpecial authority is given to par- 
ticular perſons to give effeQual receipts, thoſe 
perſons cannot transfer that authority even from 
the one to the others of them ; but it ſeems, 
that by any of them renouncing ſuch truſt, it 
will remain in the continuing truſtees or truſtee, 


and may be exerciſed by them or him only. 


Thus where eftates were conveyed by a ſet- 
tlement made on the marriage of S. C. to 4, 
B, and C {p), their heirs and aſſigns for ever, 
in truſt, that they and the ſurvivor of them, 
and the heirs and aſſigns of ſuch ſurvivor, 
ſhould, after the death of E, ſell the eſtates for 
the beſt price that at the time of the ſale could 
in the judgment of the ſaid truſtees be had, and 
apply the money arifing by the fale thereof, 
upon the truſts therein mentioned, © Provided, 


D Crewe v. Dicken, 4 Ves. Jun. 97. 
and 
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and it was thereby declared and agreed, and 
SC (the creator of the truſt) for herſelf, her 
| heirs, executors, adminiſtrators and aſſigns, did 
thereby declare, direct, limit and appoint, that 
the receipt or receipts of the ſaid 4, B, and C, 
and the ſurvivor of them, and the heirs and 
aſſigns of ſuch ſurvivor, of the purchaſe money 
to ariſe from ſuch ſale of the faid eſtates, or 
any parts thereof, ſhould be full and ſufficient 
diſcharges for the ſame to the purchaſer or 
purchaſers thereof, his, her or their heirs and 
aſſigns reſpectively; and that ſuch purchaſer or 
purchaſers ſhould not be further anſwerable or 
accountable for the application of ſuch his, 
her or their purchaſe,money, nor be any way 
obliged to ſee the ſame applied upon the truſts 
therein contained,” &c. C died, and 4 being 
unwilling to act in the truſts after the death of 
C, by indentures of leaſe and releaſe, conveyed 
and releaſed all the ſaid premiſes, and all his 
eſtate and intereſt therein, to B and his heirs. 
B afterwards contracted for a fale of theſe 
eſtates; but the purchaſer refuſed to take the 
conveyance, unleſs A would join in the receipt 
of the purchaſe money, which he declined. And 
on a bull filed by B againſt the purchaſer, to 
compel a ſpecific performance of the agrec- 
ment, the purchaſer ſubmitted by his anſwer, 


that 
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that the receipt for the purchaſe money, ſigned 
by B alone, would not be a ſufficient diſcharge 
for the ſame, and that A ought to join in the 
receipt. On the part of B it was faid; the 
difficulty aroſe from A having conveyed the 
eſtate to B. That it would be perfectly clear, 
only that the inſtrument he had executed, was 
not that fort of inſtrument that he ought to 
have executed ; for he did not execute the 
deed of truſt, nor did he ever act in it. That 
in Sir Thomas Rumbold's caſe he refuſed to 
accept upon the authority of Bonifant v. 
Greenfield, Cro. Eliz. No, which cited Stat. 21 
H.8, c. 4. That nothing veſted in him, and 
that it was the ſame as i he was actually dead. 
That B's conveyance and receipt would be 
ſufficient. A had releaſed all his intereſt to B; 
and a releaſe from one joint-tenant to another 
would releaſe all the eftate he ever had. Un- 
doubtedly it all paſſed at law; and in the ſame 
manner the whole equitable eſtate was by the 
releaſe veſted in the other, to whom the releaſe 
was made. On the part of the purchaſer, it 
was contended that this was different from the 
ordinary caſe, where the power to diſeharge 
the purchaſer by the receipt of the truſtees was 
given. The manner in which the truſt was 


created by this ſettlement, was by making them 
firſt 
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firſt joint-tenants by expreſs conveyance : But 
the mode in which they were to exerciſe the 
power of ſale, and to give the receipt, was not 
by making a truft to them, their heirs and 
aſſigns ; but the parties having repoſed their 
confidence in the judgment of theſe three 
truſtees, directed that they, the ſaid 4, B, and 
C, and the /urvivor of them, and the heirs and 
aſſigns of ſuch ſurvivor, ſhould ſell for the beſt 
price that could, in the judgment of the ſaid 
truſtees, be had: Then followed the directions 
as to the application of the purchaſe money 
« And that the receipt or receipts of the ſaid 
A, B, and C, and the ſurvivor of them, and 
the heirs and aſſigns of ſuch ſurvivor, ſhould 
be a ſufficient diſcharge for the purchaſer. 
That a conveyance by them to three other 
truſtees would veſt the eſtate in them ; but it 
was very difficult upon the expreſſion of this 
deed, that the judgment of theſe perſons ſhould 
be exerciſed, and the receipt of theſe perſons. 
mould be a diſcharge, to ſay that the judgment 
or receipt of the others was meant. Suppoſe B 
had died, and the eſtate had deſcended upon 
his heir, 4, ſtill living; it was impoſſible to ſay 
the heir of A was the heir, whoſe judgment 
was to be exerciſed, and whole receipt was to 
be given. Therefore, unleſs fome bill was 

| 2 filed 
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filed by thoſe who were to have the purchaſe- 
money, or 4 could be brought before the 
Court to join, it was not poſsible to ſay, the 
purchaſer was not bound to ſee to the applica- 
tion of the money. The purchaſer therefore 
could not be compelled to take the eſtate upon 
the receipt of one truſtee only. Et per Lord 
Loughborough, Chancellor: I do not feel how 
it is poſsible to help the plaintiff. If he had 
renounced, as in the caſe that has been put, he 
might diſſent; where no eſtate paſſes, the 


whole eſtate would have been in the plaintiff, 


exactly as if the two other truſtees had died in 
the life of the teſtator (ſetlor) he would have 
been the only perſon. But according to the 
way they have managed it, he has accepted the 
truſt, and conveyed away the eſtate. That 
part of the truſt, that conſiſts in the application 
of the money, he could not convey away. The 
hazard probably is not great; but I do not 
know how to make the purchaſer run the 
hazard. Taking the title with knowledge of 
the truſt, he would be bound to ſee to the ap- 
plication of the money. I do not feel that 
I can make the purchaſer paſs over this ob- 
jection. 


. * 


CAP. X. 


OF THE EQUITY OF REDEMPTION: 


AN Equity of Redemption is defined by Sir 
Matthew Hale to be © an equitable right a), 
inherent in the land, binding all perſons in the 
poſt (that is, coming in paramount to, and not 
under the title of the mortgagee) or otherwiſe ;”* 
and he ſays, that, in that reſpect it differs from 
the truſt, which 1s collateral to the land, and 
created by contract of the party, who may pro- 
vide for the execution of it; and, therefore, 
one who comes in in the p, and by a title 
paramount, as tenant by the curteſy, or lord by 
eſcheat, of the mortgaged c/tate, ſhall be liable 


(a) Hard. 469. 1 Sir W. Blackſt. Rep. 145. 
Z to 
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to it. In this, Lord Hale is not ſingular ; 
Lord Nottingham (M. S.) ſays, an equity of 
redemption charges the land, and is not a truſt, 


So Lord Hardwicke thought, that, in the 
eye of a Court of Equity, the equity of re- 
demption was the fee ſimple of the land /b). 


An equity of redemption will deſcend, may 
be granted, deviſed, entailed, and that equi- 
table entail may be barred by a common re- 


covery (cy. 


An equity of redemption of a mortgage con- 


tinues prima facie open until actual fore- 


cloſure d); for, as to length of time, the mort- 
gagor is entitled to be heard, and may ſet up 
many defences to excuſe from lapſe of time. 


And the common law will take notice, that 
the mortgagor has an equity to be relieved 


in chancery /e), and without doubt, a releaſe 


of an equity of redemption is a very good con- 


(8) 1 Sir W. Blackſt. Rep. 145. 

(c) Hard. 469. 

(4) Ridgman's Rep. 200. Fid infra. 

(e) Thorpe v. Thorpe, 1 L. Raym. 663. 2 Vent. 214. 
Cro. Eliz. 768. 1 Bulſt. 41. 
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ſideration to maintain an aſſumpſit; for a court 
of law will take notice of a ſuit in chancery; 
and an aſſumpſit, in conſideration of deſiſting 


from exhibiting a bill in chancery, was held to 
be on a good conſideration. 


But it ſeems that an equity of redemption is 


not extendable within the ſtat. of 29 Car. 2. 
Sec. 10. | 


This was adjudged on an equity of redemp- 
tion of a term for years in the caſe of Lyfter 
v. Dolland (f). There, two perſons, joint- 
tenants of leaſehold premiſes, joined in the 
mortgage of them, and alſo in a bond to the 
mortgagee by way of collateral ſecurity. The 
mortgagee filed a bill of forecloſure, and pend- 
ing that, and while he was in poſſeſsion by 
eject ment brought upon his mortgage, he ſued 
upon the bond, and took the mortgaged pre- 
miſes in execution, and they were fold by the 
ſheriff to a truſtee for the mortgagee; but it 
was not ſuggeſted that he purchaſed them un- 
fairly. Et per Lord Chancellor : If the fact is, 
that the obligee, having a pledge in his hands, 
has brought an action againſt the obligor, and 


(f) Lyſter v. Dolland, 1 Vez. Jun. 4 31. 3 Bro. Rep. 
Chan. 480. Er wid. infra. 
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has taken the pledge in redemption, he takes 
only the equity of redemption under the ſtatute 
of frauds; which, but for that ſtatute, could 
not be taken in execution. If he had got a 
forecloſure, and had afterwards brought an 
action, and fold it for 51. he would have opened 
his forecloſure again. I do not think he could 
have ſold it to a ſtranger. If that offer was 
made, I would give it all weight. What is to 
become of the principal caſe, and the caſe put 
in that way, are two different things. But it is 
new to me that this caſe obtains in mortgages. 
Under the ſtatute, the ſheriff may extend an 
equity; but then the vendee of the equity is 
in the ſame caſe as the defendant in the action, 
and muſt proceed as cafes in action muſt, and 
muſt make it good by the ſame means as the 
defendant muſt ;. for it is an extent of a thing 
in action. I will give my opinion to-morrow. 


On the next day, his Lordſhip ſaid, upon 
looking into the ſtatute, I do not think this is 
within it. The words are upon every ſtatute, 
recognizance, or judgment, the ſheriff ſhall de- 
liver in execution to the party any lands, tene- 
ments, hereditaments, rectories, rents, or tithes, 
held in truſt for the defendant, juſt as. if he 
had been actually ſeiſed or pogeged of the 

ſame. 
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fame. Here it 1s impoſſible he can be ſeiſed. 
Upon reading the ſtatute, I thought we were 
all miſtaken yeſterday. I do not think the 
ſtatute touches it at all. I imagined the 
words were much larger, and that the words 
« equitable intereſts”? were contained in it, but 
found myſelf wrong. And his Lordſhip de- 
creed that the plaintiffs ſhould be let into re- 
deem. 


And in Brown's Report of this caſe, he ſays, 
he was informed that the Lord Chancellor made 
his decree on the ground © that an equity of 
redemption was not liable to be taken in exe- 
cution under the ſtatute 29 Car. 2, c. 3, and 
defired that might be taken notice of as the 
ground of the judgment.” | 


A covenant in mortgage for further aſſurance, 
does not oblige a mortgagor to releaſe his equity 
of redemption, but only to make ſuch further 
aſſurance of the land, &c. under the ſame con- 
ditions as in the mortgage (g/. 


There is no occaſion that a mortgagor ſhould 
be in poſſeſſion, or execute the deed on the land, 
in order to transfer or aſſign the equity of re- 


IL. Raym. 36. Comberb. 318. 
L 3 demption. 
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demption. No legal title paſſes, nor is any 
right to the preſent poſſeſſion transferred, but 
merely a title to redeem ; conſequently it is 
a diſtinct thing from the conveyance of the 
legal eftate in the lands, where the grantee is 
{uppoſed to be in the enjoyment, and a right 
will not paſs, if the poſſeſsion or enjoyment is 
withholden in an adverſe way. 


CAP. 


( 343 ) 


CAP. XI. 


WHO MAY CLAIM THE EQUITY OF 
REDEMPTION. 


AS the mortgagor may, at any reaſonable 
time, call upon the mortgagee to permit him 
to redeem, ſo likewiſe may any perſon claiming 
an intereſt under him. 


And, therefore, where a man made a volun- 
tary deed, and afterwards mortgaged the ſame 
lands, and the fir/t deed,. on trial at law, was 
found fraudulent againſt the mortgagee (a) ; 
yet, on a bill exhibited by the perſon to whom 


(a) Rand v. Cartwright, 1 Ch. Ca. 59. 1 Vern. 193. 
Nelſon, 101. E. Ca. Abr. 315. 1. Barthrop v. Weſt, 
2 Rep. „ | oy 0 
4 $138 2 4 the 
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the deed was made to redeem the mortgage, 
it was held, that, though the firſt deed was 
fraudulent, becauſe yoluntary, as to the mort- 
gage, yet 1t was good as to the equity of re- 
demption, and would paſs that ; for a volun- 


tary deed would bind the party that made it, 
and his heirs, 


Aſſignees of a bankrupt may redeem, or aſ- 
ſign an equity of redemption %. 


So, likewiſe, a tenant may put himſelf in the 


place of the mortgagor, and either redeem him- 
ſelf, or get a friend to do it {c). 


Where one agreed to leave his wife 10000. 

if ſhe ſurvived him, and a bond was given by 
him to her to ſecure it; ſhe was decreed in 
equity to haye the benefit of the bond, although 
releaſed at law by the marriage, and let in to 
redeem a freehold and copyhold eſtate mort- 
gaged (d). | 

And an aſſignee of the equity of redemption, 
which has been deſerted for a time, but not 


(3) 1 Ch. Ca. 71. 


(c) Dougl. Rep, 22, Keech v. Hall, ſupra. 187, 204. 
{a) Acton v. Pierce, 2 Vern. 480. 


that 2 
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that period which is a bar to a redemption, 
will, if there are circumſtances which would 
induce the court to decree a redemption in 
favour of the mortgagor or his repreſentative, 
be entitled to the benefit of it (e). 


Therefore, Lord Hardwicke (), in a caſe, 
where a prowling aſſignee had bought an equity 
of redemption, which had been abandoned for 
fifteen years, for a very inconſiderable ſum, 
imagining, that from ſome knowledge of the 
law, he might be able to unravel a great num- 
ber of circumſtances, and, by that means, 
entitle himſelf to a redemption, was of opi- 
nion that he was entitled to a decree to re- 
deem, | 


But though Lord Hardwicke decreed a re- 
demption in the laſt-mentioned caſe, he did it 
only upon terms, which were, that the aſſignee, 
in taking the account before the Maſter, ſhould 
be confined to ſurcharge, and falſify only, and 
the intereſt upon the mortgage be eomputed 
at five per cent. though at that period money 
bore a higher rate of intereſt. 


(e) Vid. infra. 
% Anonymous, 3 Atk. 314. 


A mort - 
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A mortgage by a popiſh heir may he re- 
deemed by the next proteſtant heir (g). 


An equity of redemption will follow the 
cuſtom as to the legal eſtate (h). In borough 


Engliſh lands, if mortgaged, the equity of re- 


demption will deſcend to the youngeſt ſon to 
whom the lands deſcend. 


So, in mortgages of gavel-kind (i, lands 
which deſcend to all the children equally, the 
equity of redemption deſcends to all like- 
wiſe. | 


Where a mortgage is made under a power, 
with a proviſo to be void on payment of 


the mortgage money, it ſeems to leave the 


equity of redemption in the ſame condition in 
which the eſtate ſubject to the mortgage was 
previous thereto; that is, under the like cir- 
cumſtances, ſo as that the equity of redemp- 
tion will correſpond with the title before the 


mortgage. 


(g) Jones w. Meredith et is Bunb. 0 per ne 
661. | 


) 2 Vez. 304. 


MR And 
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And it may be deviſed (k). Thus, where 
one, ſeiſed in fee ſimple, mortgaged his lands, 
with a proviſo for repayment by him, his heirs, 
or aſſigns, and then deviſed the ſame premiſes, 
the court decreed, on a bill by the deviſee to 


redeem, that the equity of redemption belonged 
to him and not to the heir, 


It was faid in the caſe of Turner and 
Gwinn (1), that a tenant in tail of an equity 


of redemption, may deviſe it for the payment 
of debts, * 


But this it is apprehended is not law now (m). 
At the time when the laſt caſe occurred, it 
was held that the intail of a truſt was not 
within the ſtatute de donzs, and that a fine or 
recovery was not neceſſary to bar it, but that 
it was alienable by any other conveyance ; but 
it hath fince been decided that the ſame forms 


are neceſſary to bar the intail of a truſt as of a 
legal eſtate, | 


' (4) Philips v. Hele. 1 Ch. Rep. 190. et vid. 2. Burr. 
978. ; 


(1) Turner v. Gwinn, 1 Vern. 41. 99. 


(%) Vid. Bowater v. Elly, 2 Vern. 344. 1 P. Will. 9. 
Robinſon v. Cuming, Ca. Temp, Talbot 164. 
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It is ſaid, that if a mortgagor, before the con- 
dition broken, deviſe it, the deviſe will be void; 
for a condition is not deviſable (2). But the 
caſes of Moor et al. v. Hawkins (o), and Roe v. 
Jones (p), which ſeem to have, on ſolid grounds, 
eſtabliſhed the power of teſtamentary diſpoſition 
of poſſibilities accompanied with an intereſt, 
and of ſuch as would be deſcendible to the heir 
of the object of them, dying before the con- 
tingent event on which the veſting or acquiſi- 
tion of the eſtate depends, appear to be equally _ 
applicable in principle to the caſe of a con- 
dition upon a mortgage. 


Every deviſee of a mortgaged eſtate (q), that 
brings a bill to redeem, need not make the 
heir at law party ; if the deviſee claims to have 
the will eſtabliſhed, it is neceſſary: if only a 
title under the will, it is not. 


A judgment creditor may redeem againſt a 
mortgagee of a leaſehold eftate (r), who is 
likewiſe a bond creditor : but, before the bill 


(n) 2 Chan. Ca. 8. 
() Cited Blackſ. Rep. Ch. 33, 4. 
(p) Ibid. 30. 
(7) 2 Vez. 431. 
(r) Shirley v. Watts, 3 Atk. Rep. 200, Angel v. Dra- 
per, 1 Vern. 399. Et vid. infra. a 
15 
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is brought to redeem, a writ of execution muſt | 
be ſued out ; for until that be done, the judg- 
ment-creditor hath no lien on the leaſehold 
eſtate, and, for want of its being taken out, the 
bill in the principal caſe was diſmiſſed (s). 


Tenant by elegit, ſtatute merchant or ſtaple 
may redeem (t). 


And the law is the ſame as to a judgment- 
creditor, though the judgment be with ſtay of 
execution (u). Thus where H, in 1693, confeſſed 
a judgment, with a defeaſance, by which it was 
not to take effect until after the death of a 
woman, who lived until 1726. The eſtate, 
ſubje& to this judgment, deſcended from I 
to his heir, who mortgaged it to 7. The mort- 
gagee had no notice of the judgment at the 
time : the heir afterwards, in 1721, about five 
years before the woman died, became bank- 
rupt; and the mortgagee was appointed aſ- 
ſignee. After her death, the repreſentative of 
the judgment-creditor brought his bill againſt 
the aſſignee to redeem the mortgage, upon 
payment of principal, intereſt, and coſts. 


(s) King v. Mariſſal, cited in the principal caſe. 
(:) Bunb. 347. 2 E. C. Abr. 594, notes. 
(4) Stonehewer v. Thompſon, 2 Atk. 440. 
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The queſtion was, whether, as there was no 
actual elegit taken out by the judgment-creditor 
before the commiſſion of bankruptcy iſſued, 
the aſſignee under the commiſhon, gua ſuch, 
or the judgment-creditor, ſhould redeem ? And 
it was contended on the fide of the aſſignee, 
that the heir was chargeable only as terre: 
tenant; and therefore the perſon who claimed 
under the judgment was not a creditor of the 
bankrupt. Sed per curiam : The judgment- 
creditor 1s entitled to redeem the whole (for 
it muſt be entire) and to have the eſtate of 
H exonerated out of that of his heir, if the 
heir's is ſufficient. As to the point which had 
been laboured, in order to make this perſon 


come in as a creditor under the commiſſion of 


bankruptcy, there was nothing in it. If it had 


been merely a bond-creditor from the anceſtors” 
there might have been ſome colour to inſiſt 
upon this under the ſtatute of fraudulent de- 
viſes; becauſe that act made it a debt againſt 
the heir himſelf, as well as the anceſtor. But 
it was entirely different here, as this was a 
Judgment which was a lien upon the land, 4 


Jortiori a lien upon the lands in the hands of 


the aſſignee under the commiſſion, who ſtood 


only in the place of the bankrupt. 


I I 


The 
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The crown may redeem eſtates mortgaged, 
forfeited by the mortgagor by his being indict- 
ed and outlawed for high treaſon. (z) 


If an eſtate deſcend to an infant ſubje& to 
incumbrances, (y) the guardian may, without 
the direction of a court of equity, apply the 
profits to diſcharge the incumbrances, viz. to 
pay the intereſt of any real incumbrance, and 
the principal of a mortgage; becauſe that is a 
direct and immediate charge upon the land ; 


but not the principal of any other real incum- 
brance, 


A jointreſs may redeem, and although the 
jointure be ſecured only on part of the eſtate, 
yet ſhe may redeem the whole ; ſo ſhe may, 
though part of it be ſettled on her after mar- 
riage ; and, if ſhe pays more than a third part 
of the principal money, ſhe ſhall hold the lands 
until reimburſed. (z) 


(x) Attorney General v. Crofts er l'. 1 Brown's Par. 
Ca. 222. : 
(60) Palmer v. Danby, Pre. ch. 137. 
(z) Howard v. Harris, Supra. p. 150. 2 Ch. Ca. 147. 
Palmer v. Danby, 1 E. Ca. Abr. 219. c. 6. Pre. Ch. 137. 


Haymer v. Haymer, 2 Vent. 343. 2 Cha. Ca. 99, 100. 
Prec. Cha. 237. infra. 


And 
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And an huſband may be tenant by the curteſy 
of an equity of redemption. 


Thus, where the father of the plaintiffs de- 
viſed to Anne his daughter, the plaintiff's elder 
ſiſter, all his eſtates in fee, charged with 200, 
a- piece to the plaintiffs : Anne, after her father's 
death, poſſeſſed the ſeveral eſtates, and married 
with the defendant Inglis. Soon after ſhe died, 
leaving 7YJue a ſon, who died an infant and 
without iſſue; upon his death the plaintiffs, 
being heirs at law both to the infant and their 
ſiſter, became entitled to the real eſtate. (a) 
Anne Inglis, before her marriage, mortgaged 
part of the freehold premiſes to the defendant 
Scarſe for gool. : the bill was brought againſt 
the mortgagee and the huſband for an account, 
and for the direction of the court. | 


The defendant, the huſband, inſiſted that, 
having had ifſue by his wife, he was entitled to 
an eſtate for life in his late wife's freehold pre- 
miſes as tenant by the curteſy, ſubje& to the 
mortgage of the defendant ; (b) and the Maſter 
of the Rolls, on hearing the cauſe, was of opi- 
nion, the defendant Inglis was not entitled to 


(a) Caſborne v. Scarfe and Inglis, 1 Atk. 603. 
(5) Lid. | 
a tenancy 


* 
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a tehancy by the curteſy in the eſtate, mort- 
gaged, and decreed accordingly. But this de- 
cree was reverſed on appeal to Lord Chancellor 
Hardwicke, who, in giving judgment on this 
point, ſaid that the queſtion depended on two 
conſiderations; firſt, on what ſort of intereſt an 
equity of redemption was conſidered to be in 
that court; ſecondly, on what was neceſſary to 
entitle a man to be tenant by the curteſy. 
Firſt, an equity of redemption had always been 
conſidered as an eſtate in the land, for it might 
be deviſed, granted, or entailed with remain- 
ders; and ſuch entail and remainders might 
be barred by fine and recovery: and therefore 
it could not be conſidered as a mere right only, 
but muſt be taken to be ſuch an eſtate whereof 
there might be a ſeiſin. That the perſon, there · 
fore, entitled to the equity of redemption was 
conſidered as the owner of the land, and a mort- 
gage in fee was taken to be perſonal aſſets. 
That, by a deviſe of all lands, tenements, and 
hereditaments, a mortgage in fee would not 
paſs, unleſs the equity of redemption were 
forecloſed ; and that if, after ſuch deviſe made, 
a forecloſure was had, yet ſuch eſtate would 
not paſs by thoſe general words, of lands, te- 
nements, and hereditaments; becauſe a fore- 
cloſure was conſidered as a new purchaſe of 


Aa the 
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the lands. That the intereſt of the land muſt 
be ſomewhere, and could not be in abeyance ; 
but 1t was not in the mortgagee, and therefore 
muſt be in the mortgagor. That it was certain 
the mortgagee was not barely a truſtee to the 
mortgagor, but to ſome purpoſes, namely, with 
regard to the inheritance, he certainly was, 
until a forecloſure. Secondly, at common law, 
four things were neceſſary to entitle the huſband 
to be tenant by curteſy, vix. marriage, iſſue, 
death, and ſeiſin in fact. In this caſe the 
three firſt concurred, but it was objected, that 
here was no ſeiſin whatever of the legal eſtate 
in the wife in the conſideration of law. 
However, that was not the preſent queſtion ; 
the true queſtion was, whether there was ſuch 
ſeiſin or poſſeſſion of the equitable eſtate in the 
wife, as, in that court, was conſidered as equi - 
valent to an actual ſeiſin of a freehold eſtate at 
common law? And his Lordſhip was of opi- 
nion, that there was. Actual poſſeſſion, clothed 
with the receipt of the rents and profits, was 
the higheſt inſtance of an equitable ſeiſin, both 
of which there was in this caſe; and that a 
huſband ſhould be tenant of the curteſy of the 
equitable eſtate of the wife, had been often de- 
termined. It was ſo held in Sweetapple v. 

5 Bindon, 
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Bindon, (c) which was a much ſtronger caſe than 
this ; for, in that caſe, there was neither ſeiſin 
nor land: and, in 2 Vern. 680, it was held 
that lands, articled for only, would paſs by a 
will. 


His Lordſhip ſaid, (d) the principal objec- 
tions to the huſband's claim were two ; firſt, 
laches and neglect in the huſband by not paying 
off the mortgage. Secondly, that the rule 
ought to be equal between dower and curteſy, 
and that dower could not be of a truſt-eſtate. 


As to the firſt, it was not fimilar to the caſes 
of laches in the huſband, vzz. as in a caſe where 
entry was requiſite; (e) becauſe it was nothing 
near ſo eaſy to pay off a mortgage as to make 
an entry: and it held equally ſtrong in the caſe 
of a truſt-eſtate ; for a huſband might more 
eaſily get a decree for his truſtees to convey, 
than a decree to redeem a mortgage, which was 
neceſſarily attended with many delays. 


The ſecond objection proved too much, if 
any thing, and entirely failed by the precedents 


(e) Sweetapple v. Bindon, 2 Vern. 536. 
{d) Ibid. 
fe) Ibid.. | 
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of that court: if any innovation were to bs 
made, his Lordſhip was of opinion, that the 
neareſt way to right would be to let in the wife 
to dower of a truſt-eſtate, and not to exclude 
the huſband from being tenant by the curteſy 

of it. (7) There could be no inconvenience to 
the heir at law, for he would have the ſame 
remedy in this court, to make a tenant by the 
curteſy keep down the intereſt, as againſt any 
other tenant for life. For theſe reaſons his 
Lordſhip was of opinion that the defendant 
was entitled to be tenant by the curteſy, and 
the decree at the Rolls, as to this part, muſt 
be reverſed. 55 


But, in order to entitle the huſband to be 
tenant by the curteſy of the truſt-eſtate of his 
wife, the wife muſt have the inheritance; and 
there muſt likewiſe be a ſeifin of a freehold 
during the coverture ;-and (g) therefore, where 
freehold, copyhold, and leaſehold eſtates were 
deviſed by a father to truſtees, &c. in truſt to 
app!y the reſidue, after paying their own charges, 
to the ſole uſe of his daughter, during her life, 
and to be at her diſpoſal, and not ſubject to 
the debts or controul of her huſband, her re- 


(f) Sweetapple v. Bindon, 2 Vern. 536. 
(g) Hearle v. Greenbank, 1 Vez. 298. 


ceipts 


EQUITY OF REDEMPTION. 357 


eeipts to be good; and to permit her by deed 
or writing, executed in the preſence of three or 
more witnefles, notwithſtanding her coverture 
to give and diſpoſe of all his freehold, copyhold, 
and leaſehold eſtates, as he ſhould think fit : 
Lord Hardwicke held, that the huſband was 
not entitled to be tenant by the curteſy, upon 
the ground of the huſband's having no ſein, 
either in law or equity: for though the wife 
had the inheritance, and there was a kind of 
ſeiſin, that was an equity, a truſt of the profits 
for her life; but the father, whole eſtate it was, 
had made his daughter a femme ſole, giving 
her the profits during her life, but not ſubject 
to the controul of her huſband. Then the 
huſband had no ſeiſin in equity during the 
coverture ; and this was eſſential to a tenancy 
by the curteſy ; and ſuch tenancy, in this caſe, 
would be directly contrary to the intent of the 
teſtator. 


Creditors of the huſband were held to be en- 
titled to redeem a term purchaſed by him (A) 
after marriage, to himſelf and his wife and the 
ſurvivor, and the executors, adminiſtrators, 
and aſſigns of ſuch ſurvivor, and afterward aſ- 
ſigned by him, without her joining, in mort- 


(% Watts v. Thomas, 2 P. Will. 365. 
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gage, with a proviſo to be void on payment of 
the money by him or his wife, or the executors 
of him or his wife, and under a proviſo that 
until default of payment, the huſband, his ex- 


ecutors, and adminiſtrators, ſhould equally 


enjoy; for the ſettlement of the term upon the 
wife being after marriage is a yoluntary convey - 

ance, and being only a term for years, it was 
always i in the power of the huſband to forfeit or 
alien, and the mortgage was an alienation; for 
though if the mortgage money had been repaid 
before the day, the mortgage would have been 
void, and conſequently all things in /atu guo, 
yet the mortgage being forfeited, the equity of 


redemption (always in the huſband” s power) 


became a creature of equity, and i in the caſe of 
creditors, and where the redemption was given 
as well to the executors of the huſband as of 
the wife, and the laſt proviſo was, that the 
huſband, his executors, &c. might enjoy till 
default of payment, was aflets. 


If a priox mortgagee does not bring an eject- 
ment to recoyer poſſeſſion (i ), and the intereſt 
runs in arrear, a a ſubſequent mortgagee ball, 
notwithſtanding, not be permitted to redeem, 
without paying the whole intereſt ſo run on; 


(i) 1 Vez. 268. 
„ becauſe, 


EQUITY OF REDEMPTION. 359 


becauſe, though the ſecond mortgagee could 
not enter, he was not without remedy ; for he 
might have brought a bill to redeem, and fo 
had the eſtate himſelf : but if he does not, the 
Court of Chancery has often appointed a re- 
ceiver to.keep down the intereſt, which the 
court will not in general do, unleſs where the 
prior mortgagee will not enter : but if he does 
not take that remedy, he ſhall not redeem 
without paying that arrear: and though a mort- 
gagee often ſuffers the arrear to run on, with a 
defign to get in the eſtate, on which he lent 
his money, and become the purchaſer, which 
may be called an ill intent, yet he ſhall not 
loſe his intereſt. 


A ſubſequent incumbrancer may redeem a 
former one. (k) 


And where there was a mortgage, and the 
mortgagor afterwards acknowledged three judg- 
ments to other perſons for other money due, () 
two of the perſons to whom the judgments 
were given (to the intent that, the mortgage 
being ſet aſide, wad might take out execution 


(4) Fell v. Brown. Infra. 
(1) Greſwold v. Marſham, 2 Ca. Ch. 170, Criſp Ve 
Heath, 7 Vin. Abr. 52. pl. 2. 
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on their judgments) gave notice to the mort- 
gagee thereof, and requeſted him to accept of 
his money, which, they ſaid, they were ready 
to pay to him; and deſired him to appoint a 
time when, and they would pay him within a 
fortnight. It was in proof that no money was 
actually tendered : afterwards, the mortgagee 
exhibited a bill, and had a decree to forecloſe, 
and then took a farther abſolute conveyance 
from the mortgagor for a conſiderable ſum of 
money. The two creditors, on a bill exhibited, 
had a decree againſt the mortgagee to pay them 
their money ; but the third creditor had no re- 
lief, becauſe he did not give notice in time of 
his judgment. 


But where the defendant, after ten years 
ſuit, four ſeveral reports, and two trials at law, 
(m) obtained a decree to forecloſe upon a mort- 
gage; and the plaintiffs had judgments and 
other incumbrances on the eſtate ſubſequent to 
the defendant's mortgage, and the bill was 
brought by the plaintiffs for an account of 
profits, and to redeem, the defendants pleaded 
all the former proceedings, the taking the 
account in an adverſary way, report, references, 


(m) Morret et al.“ v. Weſterne, 2 Vern. 663. 


trials 
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trials at law, and the decree ſigned and inrolled, 
in bar of any new account to be taken, and 
denied notice of the plaintiff's incumbrances ; ; 
but the plea was over-ruled, 


There is a clear diſtinction between the pre- 
ceding and the laſt caſe; in the former an 
actual purchaſe was completed and covered by 
the mortgage, which could not be impeached 
but by a creditor of whom the purchaſer had 
notice; in the latter there was only a decree for 
a forecloſure, which did not affect the judgment- 
creditors as to their right of redemption. 


Redemption of a mortgage may be had = 
the King. (n) 


A mortgagor may redeem, even after a releaſe 
of the equity of redemption, if it appear, by 
circumſtantial proofs, that it was made upon a 
ſecret truſt and for his benefit. 


Thus, where the plaintiff and his father, in 
December 1641, made a mortgage to the 
father of the defendants, the plaintiff's ſuit 
was to have redemption. The defendants ſet up 
2 releaſe made by the plaintiff in 1646, of all 
his equity of redemption, and a decree made by 


(=) Pawlet v. Attorney General, Hard. 465. 
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Lord Chancellor Hyde, in this cauſe, in 1663, 
which decree was penned as if made by conſent. 
This decree being figned and inrolled, and the 
plaintiff not being able to perform the ſame, he 
could not have a bill of review, nor could he 
have been relieved by ſuch bill, if it had been 
brought, the releaſe barring all his pretenſions ; 
and that being upoa a ſecret truft, he could 
not prove the truſt poſitively, the witneſſes 
being dead; wherefore he was not relievable 
either in law or equity. (o) The plaintiff peti- 
tioned the Houſe of Lords for relief againſt the 
decree and releaſe. The proofs offered to evi- 
dence the truſt were circumſtantial, and not 
direct pofitive proofs. They went principally 
to ſhew, that the debts due from the plaintiff 
and his father, were ſmall in comparifon with 
the value of the eſtate at the time of making 
the releaſe. Theſe proofs being read, and it 
appearing clearly thereby, that the value of the 
lands was much greater than to make a fatifac- 
tion for the debt for which 1t was releaſed, it 
was determined to be a truſt ; and the cauſe was 
referred back to the court to be proceeded upon, 
as in the caſe of an equitable mortgage, which 
their Lordſhips adjudged it to be. Afterwards 


(e) Moreley v. Elways er al.” 1 Ch. Ca. 197. Trin. 1668. 
| the 
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the cauſe was reheard in court, when a decree 
was made for the defendants to come to an ac- 
count, and the plaintiff tq be admitted to the 
redemption of his eſtate, 


And if there be tenant for life, with remain- 
der or reverſion in fee of an equity of redemp- 


tion, they ſhall contribute proportionably what 
is due on the mortgage. 


So, a deviſee of an eſtate for life, in an equity 
of redemption, may redeem and hold over until 
thoſe in remainder contribute. 


And in ſuch cafe the general rule is, that the 
Eſtate of the tenant for life in the premiſes ſhall 
be rated at one third, and that of the remain- 
fder-man or reverſioner in fee at two-thirds of 
what is due for principal and intereſt (/. 


And if the mortgage-money is payable on a 
contingency not arrived, he in remainder or 
reverſion may exhibit his bill guza timet, againſt 
the tenant for life, and the tenant for life ſhall 
pe decreed to contribute (9). 


fp) Rowell v. Walley, 1 Rep. Ch. 221. Ballet v. 
Spranger, Prec. Ch. 62. Verney w. Verney, 1 Vez. 428. 
% Hayes v. Hayes, 1 Cha. Ca. 23. | 
2 « | . . . And 
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And (7) if the tenant for life of the equity of 
redemption pays off the mortgage, and has the 
term aſſigned over in truſt for himſelf, and 
makes improvements, and dies, and afterwards 
the remainder-man or reverſioner comes to re- 
deem, the repreſentatives of tenant for life ſhall 
have the allowance of two-thirds of the laſting 
improvements, but nothing for the other third, 
becauſe he received the benefit thereof during 
his life ; and no intereſt ſhall be allowed dur- 
ing the life of tenant for life for the money 
he paid, for he is bound to keep down the in- 
tereſt during his eſtate. 


A diſtinction is made in computing the value 
of the life, where the application is during the 
life of tenant for life, and where after his 
death (s). For where lands in mortgage were 
deviſed to 4 for life, remainder to B and his 
heirs, 4 entered, bought in the mortgage, took 
an aſſignment in truſtees names, and died. B, 
the remainder-man, preferred his bill againſt the 
defendant, the repreſentatiye of A, to redeem, 
It was inſiſted, by B's counſel, that he ought 
to pay but two-thirds of what was. due on the 


(r) Newling v. Abbot, Eafter, 1 Geo. Vin. Abr. 185. 
Ca. 8. letter a. Sc. 2 Eq. Ca. Abr. 596. 11. 
(s) Clyat v. Batteſon, 1 Vern, 404. 


mort- 
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mortgage, and that the other third ought to be 
allowed by the defendant, by reaſon the tenant 
for life enjoyed the profits during his life. But 
the court ſaid, had the application for redemp- 
tion been in the life-time of the tenant for life, 
that then he ſhould have been allowed a propor- 
tion of the money, in proportion to the value 
of the reſpective eſtates of the tenant for life 
and the remainder-man; but he being now 
dead, and having enjoyed the eſtate but one 
year only, the defendant muſt make an allow- 


ance only, for the time that 4 enjoyed the 
eſtate. 


In the caſe of James and Hales (t), it is 
laid down that, if an eſtate in mortgage be ſet- 
tled on A for life, and then on B 1n tail or in 
fee, the tenant for life ſhall bear two-fifths of 
the principal and intereſt, and the remainder- 
man three-tifths, 


But where he who is poſſeſſed of the equity 
of redemption, hath ſuch an intereſt in the 
eſtate, as he can /ecure the money Jaid out by 
him to redeem upon, the remainder-man ſhall 


pay him, or his repreſentatives, all he hath ad- | 
vanced, a 


(%) James v. Hailes, Prec. Ch. 4. 1 
exe 3 
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As (u) where a tenant in tail of a mortgaged 


eſtate, under the will of his father, upon the 
death of his two brothers, paid off a debt ori- 


ginally on the eſtate by mortgage term for years, 
but neglected to have an aſſignment of the term 
to himſelf, and afterwards deviſed the ſame lands 
and the plaintiffs, the remainder-men under the 
will, claimed the eſtate as not barred, diſcharged 
of the incumbrance. The Lord Chancel- 
lor held, that there being a term for years in 
the mortgagee, which ſtood in point of law as 
it did before, no aſſignment in law being made 
thereof, none of the parties before the court 


- had the legal eſtate, for a conveyance of which 


the plaintiffs came; and therefore that convey- 
ance mult be upon equitable grounds. 'That, 
ſo far as it appeared, tenant in tail paid it aff 
with his own money; that he might have taken 
an aſſignment of the term, either in truſt, to 
attend the inheritance, which would have ended 
this queſtion, or in truſt for himſelf, his execu- 
tors, or adminiſtrators, which would, notwith- 
ſtanding the remainder over, have kept this in- 
cumbrance on foot for the benefit of his perſo- 
nal eſtate, and thoſe entitled thereto; or, that 
he might have called for an aſſignment of it in 
his life, if he had found out this limitation in 


4% Kirkham w. Smith, 1 Vez. 258. ; 
remain- 
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remainder, that it might have been made for 
the benefit of his executors, not of the remain- 
der; but his not doing any of theſe, clearly 
proved, that he took himſelf to have had the 
abſolute ownerſhip and diſpoſal of it. And the 
court could not decree, to perſons claiming 
this, in contradiction to his apprehenſion and 
intent, a conveyance of the inheritance, and 
likewiſe of this term, without making a ſatis- 
faction to the perſonal eſtate of the tenant in 
tail; as that would be contrary to the maxim, 
that he who would have equity, muſt do equity; 
and the plaintiffs were decreed to have the 
eſtate, ſubject to the money paid by the tenant 
in tail in diſcharge of the mortgage. 

| % 

A daughter, being heireſs at law, redeeming, 
ſhall hold the land againſt a poſthumous ſon, 


Thus (r) where a man mortgaged upon condi- 
tion, that if he or his heirs repaid 100. at ſuch 
a day he ſhould re-enter; he died, leaving iſſue a 
daughter only, his wife being previement enſient 
with a ſon; the daughter and heir, at the day, 
paid the 10017. and afterwards the ſon was born; 
and whether the ſon ſhould enter upon the 
fiſter, or ſhe ſhould retain it for ever, was the 


(x) Kerton's caſe, Cro. Car. 87. 


quel- 


$68 wao MAY AIM THE. 


queſtion? And it was held by Hide, Chief 
Juſtice, Walter, Chief Baron, Denham, Hut- 
ton, Whitlock, Harvie, Felverton, and Croke, 
that the ſiſter ſhould retain it againſt the fon, 
born after the performance of the condition 
for in as much as ſhe paid the money {and rf 
fhe had not paid it, the land had been loft) if 
ſhe could not retain the land againſt the ſon, 
ſhe had no remedy for the money, and by pay- 
ment thereof ſhe had gained the land, and was 
in as a purchaſer, although ſhe were entitled 
thereto by the condition, and as heir, and ſhe 
ſhould retain it, as ſhe ſhould the perquiſite of 
2 villain, and as land gained by her vigilancy; 
for otherwiſe it ſhould be loſt to both, and ſhe 
ſhould loſe both land and money, therefore the 
law willed that ſhe ſhould retain the land. But 
Richard/on, Chief Juſtice of the common bench, 
and Dodderidge, held ſtrongly the contrary, 
becauſe ſhe had it as heir, and then the nearer 
heir being born, ſhould defeat her title; and it 
was in her voluntary act to pay the money, 
which ſhe might well have omitted, and ſhe 
paid it of her own head, and at her own peril: 
Jones and Trevor, puiſne Barons, doubted 
thereof, and would not deliyer any opinion, but 
rather inclined that the ſon ſhould have it. 


The 


EQUITY OF REDEMPTION, 369 


The degree of preſſure under which money 
ſo circumſtanced ſhould be paid, would, it is 
preſumed, at this period, decide to whom the 
equity of redemption ſhould belong. If a 
daughter ſo predicamented ſhould pay money 
due upon mortgage to prevent an actual fore- 
cloſure, and, to fave the inheritance, ſhould 
ſatisfy the condition on the point of being for- 
feited in equity as well as at law; there ſeems 
great reaſon that a fon born after ſhould not 
diveſt it, becauſe if the daughter had not per- 
formed the condition, the land had been utterly 
loſt, and qui /entit onus, ſentire debet et com- 
modum. But if a daughter ſo circumſtanced 
ſhould officiouſly pay off the mortgage in order 
to veſt the eſtate in herſelf, it ſhould ſeem the 
equity would be againſt her, becauſe the con- 
dition being ſaved in equity, notwithſtanding 
the forfeiture at law, would deſcend to the 
after-born ſon, and the a& of the daughter 
being voluntary, would not fall within the 
maxim alluded to. She therefore could only 
be conſidered as a truſtee for the heir. 


An equity of redemption of a mortgage in 
fee is not aflets at law, becauſe the eſtate is 
forfeited; and if a ſpecialty creditor bring 
an action againſt the heir, the heir may plead 


B b Tens 
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riens per diſcent ; but the heir having a right 
in equity, that is in equity liable to ſatisfy 
T3). - 


And if the heir aliens, or releaſes his equity 
of redemption, to prevent the creditors from 
having a ſatisfaction for their debts, the Court 
of Chancery will follow the money in the hands 
of the heir or executor. 


But where one who was obligor in a bond, 
had in his life-time made a mortgage of ſome 
lands, of which he was ſeiſed in fee, for more 
than the value (a); and the mortgagee offering 
the lands in fale, the purchaſer would not pro- 
ceed, unleſs the heir of the mortgagor, who 
was alſo heir of the obligor, would join in the 
conveyance, and the heir had 2ool. of the 
mortgage money for joining; the queſtion was, 
whether this 2o00ol. was aſſets? Lord Chan. 
This is not aſſets, having been paid to buy off 
the obſtinacy of the heir, not for the value of 
his equity, which was worth nothing. 


(z) Sawley wv. Gower, 2 Vern. 61. Placknet v. Kirk, 
1 Vern. 411. 2 Atk. 294. 2 Vern. 54. Cont. Bennet v. 
Box, cited 1 Vern. 410. Quere, if before the ſtatute of 
the frandulent deviſes? 
(a) Dunn v. Green, 3 P. Will. 10. 
| Where 
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Where a man, poſſeſſed of a term for years, 
made a mortgage of it to 4, and afterwards 
acknowledged a ſtatute to B, and then con- 
feſſed a judgment to C, the bill was to have 
the equity of redemption of this term, which 
was veſted. in the executor, and ſo become aſſets, 
to be adminiſtered in a courſe of adminiſtration, 
and ſubjected to the judgment; a judgment in a 
courſe of adminiſtration at law being to be pre- 
ferred to a ſtatute (b). It was inſiſted, on behalf 
of B, that he had the ſtatute, and that having got 
the term extended in the hands of the executor, 
a ſubſequent judgment 'could not avoid that 
extent. But the Lord Keeper was of opinion, 
that a term for years was not extendable by the 
conuſee of a ſtatute in the hands of an executor, 
and though it were extendable in the life-time 
of the conuſor in his hands, yet the extent was 
but guou/que, and if the cony/or aliened the 
term before extent, the ſtatute bound not the 
term. And then, if it were not extendable in 
the hands of the executor, it was but a chat- 
tel, like a jewel or a horſe, and then a judg- 


ment muſt be preferred in courſe of law to a 
ſtatute, 


(5) Morgan vv. Sherrard, 1 Vern. 293. 


B b 2 But 
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But ſuch equity of redemption of a term 
for years, it is preſumed, may be conſidered as 
equitable aſſets only, and then it ſeems that 
the creditor, by judgment and by ſtatute, would 
be entitled par! page. 


Thus where C made a mortgage, and died 
poſſeſſed. of the equity of redemption of a term 
for years, leaving greater debts than his eſtate 
would pay (c); a queſtion aroſe in Chancery, 
whether this mere equity of redemption was 
only equitable aſſets and diſtributable equally, 
pro rata, among all the creditors, without re- 
gard to the degree or quality of their debts; 
or, whether it ſhould be applied in a courſe of 
adminiſtration; in which caſe, the bond cre- 
ditors would ſwallow up all the aſſets without 
leaving any thing for the creditors upon ſimple 
contract? And it was ſolemnly determined, 
that this equity of redemption was equitable 
aſſets only; for, the mortgage being of the 
whole term, and forfeited at law, and the right 
of redemption being barely an equitable in- 
| tereſt, it was reaſonable to conſtrue it equitable 
aſſets, and conſequently diſtributable amongſt 
all the creditors, pro rata, without having re- 


ſpe& to the degree or quality of the debts; all 


(c) Creditors of Sir Charles Cox, 3 Will. Rep. 341. 
| debts 
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debts being, in a conſcientious regard, equal, 
and cquality the higheſt equity. 


A bill in chancery was filed to be relieved 
againſt the heir of the mortgagor for money 
received after his father's death, for a releaſe of 
an equity of redemption (d). Finch, Lord 
Keeper, conceived this was no aſſets in law to 
fatisfy a judgment acknowledged by the mort- 
gagor after the mortgage, and before the re- 
leaſe; for being but a bare right, and not being 
aſſets in law, the releaſe being before the bill 
exhibited, was not fraud, and ſo not aſſets in 
equity. 


But this diſtinction, on the ground of the 
judgment having been acknowledged after the 
mortgage, and ſo not attaching upon the equity 
of redemption, as being but a bare right, ſeems 
to be done away; now ſuch equity is conſidered 
as a title, and as imitating the legal eſtate in all 
reſpects, even more cloſely than a truſt, 


If lands in fee be mortgaged for a term of 
years, the reverſion in the mortgagor, expectant 
upon the determination of the term for years, 


will be aſſets at law liable to debts, and attract 


(4) Freeman v. Taylor, 3 Keb. 307, 
Bb 3 | the 
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the redemption (e). In ſuch caſe, although 
the mortgage be for a thouſand years, yet the 
bond creditor may have judgment againſt the 
heir of the obligor, and a cefet erecutio, 
until the reverſion come into poſſeſſion. 


But the judgment will be of aſſets guando 
acciderint, and the creditor cannot, by a bill 
in equity, compel the heir to {ell the reverſion, 


but muſt expect until it falls /. 


Where creditors are plaintiffs (g), the uſual 
claim is, that the debts ſhall be paid in the 
courſe of adminiſtration; but that is to be in- 
tended of legal aſſets, and not of aſſets in 
equity that are not aſſets at law. | 


An equity of redemption is deviſable for 
payment of debts („). 


It was formerly held, that if an equity of 
redemption were deviſed for payment of debts, 


(e) Cole v. Warden, 1 Vern. 410. Maſſam v. Harding, 
Exchequer 1734. Spencer v. Biffin, at Rolls, Michaclmas 
Term. 1734. Et wid. 1 Salk. 354. 

(Cf) Fortrey v. Fortrey, 2 Vern. 134. 

(g) Sawley v. Gower, 2 Vern. 61. 

() Hard. 469. Turner v. Gwinn, 1 Vern. 41. 


a diſtinction 
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4 diſtinction was to be taken in the application 
of the aſſets, where lands mortgaged were 
deviſed for payment of debts generally ; and 
where the deviſee for payment of debts was 
made executor (i). In the former caſe the aſſets 
were conſidered as equitable, and all the credi- 
tors as equally concerned and entitled, and 
that none were to be preferred before the other. 
Statutes, judgments, bonds, or ſimple contract 
debts, if they did not attach upon the very 
land ſo deviſed, were to be paid in proportion 
and by average; and ſo of other equitable in- 
cumbrances. But in the latter caſe, the equity 
of redemption, in the hands of the executor, 
was conſidered as legal aſſets, and he was 
obliged to pay debts on ſpecialty before debts 
on promiſes: the former having an artificial 
preference at law, though naturally, and in 
conſcience, a debt by contract without ſpecialty 
is as juſtly due as the other. 


Thus, where A (k), having made a ſettle- 
ment of lands which he covenanted were 
of a certain annual value, mortgaged all his 


() Child v. Stephens, 1 Vern. 101. 2 Ch. Ca. 54. 
Hixon v. Wytham, 1 Cha. Ca. 248, 249. 

(4) Girling v. Lee, 1 Vern. 63. Hixine v. Mortley, 
_ cited in Girling v. Lee. 


B b 4 other 
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other lands, and then confeſſed a judgment 
defeazanced on payment of a ſum certain; af- 
terwards 4 made his will, and deviſed all his 
lands for payment of his debts, and conſtituted 
the deviſee in truſt for payment of debts, ex- 
ecutor. A bill was filed by the judgment cre- 
ditor to have the truſt performed and his debt 
ſatisfied. The defendant's anſwer admitted the 
deviſe for payment of debts, but ſet forth the 
jointure, covenant, and the mortgage, and that 
the lands jointured were-not of the value for 
which they were given, The queſtion was, 
whether the debt upon covenant and that upon 
judgment ſhould be paid per? pau, or whether 
the latter ſhould be firſt diſcharged? And it 
was decreed, that the lands ſhould be ſold for 
payment of debts, according to the truſt in 
the defendant's father's will, and that the plain- 
tiff ſhould be let in for a ſatisfaction of his 
judgment, without regard had to the covenant 
for making good the jointure. 


And where lands mortgaged were deviſed to 
a truſtee for payment of mortgages and ſpe- 
cific legacies (0, though the remainder was 
given to him in fee, yet the truſtee being made 


(/) Brunt v. Beſt er al” 1 Vern, 69. Et Supra. 


executor, 
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executor, the equity of redemption was con- 
ſidered as legal aſſets in his hands. 


But it was held, in the caſe of Deg. v. 
Deg (m), which was a deviſe of lands, mort- 
gaged, to truſtees, who were likewiſe nomi- 
nated executors, to pay his debts; that the 
premiſes, being mortgaged in fee by the teſ- 
tator, and he having nothing but an equity of 
redemption, that could be only equitable afſets, 
and conſequently mu go amongſt all the cre- 
ditors equally. 


And at preſent the better opinion ſeems to 
be, that although lands be deviſed to truſtees 
for payment of debts, who are likewiſe conſti- 
tuted executors, yet they will be conſidered 
as equitable aſſets (n). Thus where a deviſe 
was to truſtees for payment of debts, and the 
ſame perſons were made executors, the court 
ſaid, that the aſſets ſhould, notwithſtanding, 
be equitable and not legal; for, though there 
were caſes in Vernon's Reports, in which it 
was held, that where truſtees were made execu- 


tors, debts ſhould be paid in a courſe of ad- 


(n) Deg v. Deg, 2 Will. 412. S. L. Lewin v. Okeley, 
2 Atk. 50. 17 | 

(n) Lewin v. Okeley, 2 Atk. 50. Er Silk v. Prime 1. 
Bro. Rep. Chan. 138. in note, 


miniſtration 
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miniſtration /vid. Girling v. Lee) (o) yet the 
modern reſolutions had been otherwiſe. 


It is likewiſe ſaid to have been ſettled in the 
time of Wright, Lord Keeper, in a cauſe be- 
tween Herbert v. Herbert (y), upon conſidera- 
tion had of all the former caſes, that where 
lands are deviſed for payment of debts and 
legacies, the debts being ſuch as have no lien 
upon the lands, as debts by ſimple contract- 
Nc. the debts ſhould have no preference; but 
if there were not ſufficient to pay all, they 
ſhould be paid in proportion, (although it was 
otherwiſe held in Lord Nottingham's time, 
who uſed always to ſay that a man ought to be 
juſt before he was bountiful.) The reaſon ſeems 
to be, becauſe the will of the owner alone 
makes the land liable, and that gives no pre- 
ference expreſsly or impliedly to one before the 
other. 


If a mortgage (9) be made of lands, and af- 


terwards more money 1s raiſed by ſubſequent 


(e) Vid. Supra. 

() Herbert v. Herbert, 2 Freem. 270. Sc. 2 Eq. Ca. 
Abr. 371. Sed wid. cont. Hixon v. Wytham, Cha. Ca. 
248. Sc. ſupra. Whitton v. Lloyd, 1 Cha. Ca. 275. 

(7) Child v. Stephens, 1 Vern. 101. 


mortgages z 
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mortgages; and then the mortgagor, by deed 
-in his life-time and by will, conveys and ſettles 
all his lands unto truſtees for payment of his 
| debts, by which they become equitable aſſets, 
the ſubſequent mortgagees, having a ſecurity for 
their money by a hen upon the eſtate, which 
the court will not take from them, and, in pre- 
ſervation of their own intereſt a right to re- 
deem, ſhall be firſt fatisfied; although the 
eſtate in queſtion was in the firſt mortgagees, 
and the ſubſequent mortgagees had only an 
equity. 


If a deviſe be of the equity of redemption 
of a truſt- eſtate by the ceſtui que truſt, ſubject 
to the payment of his debts, notwithſtanding 
the devijee be heir at law, yet the equity of re- 
demption ſhall be equitable aſſets. 


Thus where Pen/on (7), the teſtator, who was 
the ceui que truſt of a real eſtate, made a 
mortgage of it in fee; and, the equity of re- 
demption being in him, he, by his will, gave 
and deviſed to his dear ſon and to his heirs for 
ever the mortgaged premiſes, ſubject neverthe- 
leſs to the payment of his debts, annuities, 
and legacies, and then died indebted by bond 


(7) Pluncket v. Penſon, 2 Atk. 290. f 
5 and 
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and fimple contract; one queſtion was, whe- 
ther an equity of redemption of a mortgage in 
fee of a truſt-eſtate ought to be conſidered as 
legal or equitable aſſets? Lord Hardwicke, in 
giving judgment on this caſe, admitted that, 
if a mere truſt-eſtate deſcended upon an heir at 
law, it would be conſidered as legal and not as 
equitable aſſets; which was founded upon the 
third claufe of the ſtatute againſt fraudulent 
deviſes, that gave a ſpecialty creditor his re- 
medy at law by an action of debt againſt the 
heir of the obligors. But his Lordſhip ſaid, 
that the ſtatute had not made a mortgage in 
fee of a truſt-eſtate ſubject to the ſame thing 
that if the plaintiff was under the neceſſity of 
coming to Chancery for relief, the court would 
act according to its known rules of doing equal 
Juſtice to all creditors, without any diſtinction 
as to priority. And the real eſtates were or- 


dered to be ſold, and that, after paying off the 
mortgages, the creditors ſhould be paid what 


was left pari pau. 


An equity of redemption e) has never been 
held to be liable to a bond creditor in the life of 


the 2 


(C) 2 Atk. 292. 
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In the caſe of Penville v. Luſcomb (t), at the 
Rolls, the 4th of February 1728, Sir Joſeph 
Jekyl was ſtrongly inclined to think there could 
be no poſeſſio fratris of an equity of redemp- 
tion. Sed quœre; for in arguing the ſame caſe, 
Mr. Fazakerley ſaid he had a note of a caſe 
with the ſame names, determined by Lord 
Cowper in 1716, wherein his Lordſhip held 
directly the contrary ; namely, that there might 
be a poſeſſio fratris of an equity of redemp- 
tion (uv). And the latter opinion ſeems to me 
to be the moſt reaſonable ; for there may be a 
poſſeſſio fratris of an uſe, and yet, in law, an 
uſe was neither aſſets in the executor nor in the 
heir, as an equity of redemption is; beſides, 
the mortgagee, before forecloſure, 1s, as to the 
inheritance, a truſtee for the mortgagor (x), and 


a truſt-eſtate, now, 1s analogous to an uſe at 
common law, 


In general, no perſon will be allowed to 
come into equity for a redemption (%, but he 
that is entitled to the legal eſtate of the mort- 
gagor. 


(t) Cited, 1 Atk. 604. Cont. id. 
- (z) Co. Litt. 14. b. 1 Co. 124. b. Plow. 58. 
(x) 1 Atk. 606. 
(y) Bickleys v. Dorrington. Monk v. Pomfret. Que. 
where? 2 E. Ca. 605. 39 Barnard, Rep. 30. 


Thus, 
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Thus (2), where the plaintiff, claiming under 
the heir general, came to redeem a mortgage, 
and the defendant, by anſwer, ſet forth a deed 
of entail, mtitling another perſon to the equity 
of redemption ; the plaintiff prayed he might 
redeem at his peril, but the Lord Keeper would 
not permit him to do it, unleſs he could make 
out that the eſtate-tail was docked. 


But if third perſons be intereſted in the 
equity of redemption, and he or they who are 
at law entitled to the eſtate, refuſe to redeem, 
or act colluſively, any perſon intereſted will be 
permitted to redeem. 


Thus (a), where one mortgaged his leaſehold 
eſtate, and afterwards became a bankrupt, a 
commiſſion iſſued, and a meeting was had by 
the creditors to conſider whether the aſſignees 
ſhould bring a bill to redeem. The majority 
of the creditors were of opinion, that it was 
not adviſable ſo to do. In conſequence of this 
opinion the aſſignees could not do it, by an 
expreſs clauſe in the ſtatute of the 5th Geo.”2, 
relating to bankrupts. The reſt of the cre- 
ditors thought it was adviſable to file a bill for 


(z) Lomax v. Bird, 1 Vern. 182. 
(a) Franklyn v. Fern, Barnard. Rep. 30. 


- redemption, 
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redemption, and thereupon brought a bill in 
their own names againſt the mortgagee and the 
aſſignees, praying to be let in to the redemption 
of the leaſe. The aſſignees, by their anſwer, . 
took part with the plaintiffs. One queſtion 
was, whether the creditors of a bankrupt had a 
right, in this caſe, to bring their bill againſt the 
mortgagee to compel him to redeem, making 
the aſſignees of the bankrupt defendants? Mr. 
Juſtice Parker, who ſat for the Chancellor, 
was of opinion they had. He ſaid that it was 
very true that, in general, no perſon ſhould 
come into equity to redeem, but who was en- 
titled to the legal eſtate of the mortgagor. So, 
if an executor were willing to get in the debts 
of the teſtator, there was no foundation for a 
creditor to bring his bill for that purpoſe. That 
in general, where there were proper perſons to 
get in the eſtate of another, a court of equity 
would not ſuffer either the creditors of the 
teſtator or the creditors cf a bankrupt to bring 
a bill in equity in order to get in that eſtate. 
But that, if an executor or aſſignees under a 
commiſſion colluded with a debtor, there was 
no doubt but a creditor might bring his bill in 
order to take care of the eſtate, and charge the 
aſſignees or executors with ſuch colluſion. That, 
in this caſe, there was a meeting of the creditors 

of 
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of the bankrupt to conſider, whether it was 
proper that the aſſignees ſhould bring a bill in 
order to be let in to a redemption of his eſtate ; 
and the majority of the creditors were of 
opinion that it was not. That the aſſignees 
thereupon could not bring this bill, that was, 
for the benefit of the bankrupt's eſtate. That 
any creditor therefore had a right to bring ſuch 
bill under peril of coſts. 


And a court of equity will aſſiſt all perſons 
claiming an equity of redemption, unleſs their 
title is directly againſt conſcience. 

Therefore, where 4 (0) married a young 
heireſs, and by indire& means procured her to 
levy a fine of her inheritance when ſhe was 
under age, and A's father was one of the com- 
miſſioners who took the fine, and the uſes of 
the fine were declared to be to her and her huſ- 
band, and the heirs of their two bodies, remain- 
der to the heirs of the ſurvivor. The wife died 
in her minority without iſſue, and her huſband 


. ſurvived her, and made a mortgage of the 


eſtate, and died without iſſue, and the eſtate 
deſcended to his heirs: But the heir at law to 


(5) Packington v. Barrow, Pre. Chan. 216. 
| the 
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the heireſs, who had levied the fine, had pur- 
chaſed in the mortgage, and-got into poſſeſſion 
and levied a fine, and five years paſſed, and the 
deed declaring the uſes of the firſt fine was loft. 
Then the heir of 4, who was entitled under 
the firſt fine and deed, filed a bill to have a 
_ diſcovery of the deed, and a redemption of the 
mortgage, The heir at law of the heireſs 
pleaded the ill practices in obtaining the fine (c), 
and alſo his own fine and non- claim, and that 
there was no ſuch deed as that of which the 
diſcovery was ſought, or if there was, it was 
obtained by fraud. And one ground of argu- 
ment uſed againſt the heir of 4 was, that the 
Court of Chancery would not aſſiſt 4's heir, 
who claimed under a fine fo ill obtained, and 
the rather for that ſuch heir was a volunteer 
without any agreement, previous to the mar- 
riage of the heireſs, to ſettle her eſtate, Et 
per curiam, the defendant inſiſts there was no 
ſuch deed, or if there was, 1t was obtained by 
practice, and-alſo on a fine and non-claim, and 
alſo that 4's father could not have been aſſiſted 
here, and the plaintiffs claim under him. Al. 
titles at law that are not directly againſt con- 
ſcience, Mall be afſifted here to a redemption, 


(c) Quære as to the validity of this fine, if levied, while 
in poſſeſſion under the mortgage. 


Cc and 
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and if there were only a blemiſh in the title, ſo 
ſhould the heir of 4; but the fine and non- 
claim cannot be got over. The plea is good; 
diſmiſs the bill. 


But, although the power of redemption be 
an ancient right, which the mortgagor and all 
claiming under him, whether by voluntary con- 
veyance or otherwiſe, are entitled unto, yet, 
being a right originating in, and, in fact, cre- 
ated by, a court of equity (d), it is made ſubſer- 
vient to their rules. 


And it is ſaid to be a maxim, that none can 
come to redeem a mortgage, when the mort- 
gagee cannot compel the payment of the mort- 
gage money; for the remedy ought to be reci- 
procal. Thus one ground upon which the 
court doubted whether it ſhould decree a re- 
demption in the caſe of Copleſton and Boxvile (e) 
before-mentioned, was becauſe W R had no 
remedy to recover his money. 


And the mortgagor, or thoſe claiming 


through him, on application to the court, will 


have redemption decreed to them abſolutely, 


(4) 2 Vent. 350. 
(e) Supra. 156. Com. Rep. 609, 
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or under certain conditions, according to the 
nature and juſtice of their caſe. 


The court, in the exerciſe of this juriſdic- 
tion, views -mortgages after forfeiture in two 
different lights, according to the intereſt of the 
party from whom the application comes. If 
the mortgagor ſeeks for redemption, he muſt 
do equity to the mortgagee, or the court will 
conſider the eſtate as abſolute in the mortgagee. 
On the other hand, if. the mortgagee files his 
bill to forecloſe, the court will enter into the 
efſential nature of the contract, and, conſider- 
ing the tranſaction merely as a loan, oblige him 
to ſubmit to be redeemed on the condition 
originally ſtipulated ; the payment of the prin- 
cipal advanced with legal intereſt, 


A ſteady attention to this mode of conſtruc- 


tion will explain the principles of the generality 
of the caſes on this head. 


Thus (J), where the defendant, being a 
mortgagee of the premiſes, afterwards pur- 
chaſed the ſame for valuable conſideration; 
and the plaintiff, having the title of redemp- 


Y Smith v. Valence, 1 Rep. in Cha. 170. Fe wid. 
Cowper's Rep. 601. 


Cc2 tion, 


| 
l 
| 
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tion, would, before he redeemed, have had the 
validity of the mortgage tried at law; the 
court, on reading precedents on the plaintiff's 


part, was of opinion, that the defendant being 


a purchaſer for a valuable confideration, the 
plaintiff. ought to declare whether he would re- 


deem the mortgaged premiſes or not, before he 


endeayoured to avoid the title ; it being againſt 
the rule of juſtice for the plaintiff to have the 
equity of redemption from the defendant after 
he had endeavoured ſo to do; and that, if he 
would redeem, he ought to pay the defendant 


all his principal money due thereon with da- 


mages and coſts ; which he refuſing to do, the 
court diſmiſſed the bill. 


And, where the mortgagor (g), being an in- 


fant, by his guardian had endeavoured to defeat 


the mortgagee and overthrow his title, and the 
mortgagee prevailed, the latter, on application 
to redeem, having ſworn he had paid a con- 
ſiderable ſum more than his coſts as taxed, was, 
on the account, allowed all he had expended ; 
and the mortgagee having (under an apprehen- 
fion that his mortgage would have been de- 
feated at law) got adminiſtration in the Spiritual 


(z) Ramſden v. Langley, 2 Vern. 536. 
Court 
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Court as principal creditor, was allowed the 
coſts: expended there alſo. 


So (A), although, generally, the mortgagee 
cannot compel the mortgagor to redeem before 
the tune agreed upon, videlicet, the day appoint- 
ed for re-payment of the money ; yet, if a hard 
bargain be made againſt the mortgagor, he will 
be admitted to redeem before that time. Thus, 
where the plaintiff (i), being ſeiſed in poſſeſſion of 
lands worth 1 fl. per annum, and of other lands 
in reverſion ſubject to incumbrances, in 1657, 
in conſideration of 320. demiſed thoſe lands 
by deed and fine to the defendant for 99 years 
at gl. per annum rent, upon condition, that if 
the plaintiff, or his heirs, ſhould pay the de- 
fendant 380. in 1688, then the conu/ees of 
the fine ſhould ſtand ſeiſed to the uſe of the 
plaintiff and his heirs; and the plaintiff cove- 
nanted for the defendant's enjoyment accord- 
ingly. Within a few years after this convey- 
ance made, two old lives, on which the rever- 
ſionary intereſt depended, happening to drop, 
the eſtate became 45. per annum; and, in 
1682, the plaintiff brought his bill to be ad- 


(>) Bonham v. Newcomb, 1 Vern. 232. 
) Talbot v. Braddill, 1 Vern. 183. 1bid. 394. 


Ecz mitted 


-- 
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mitted to redeem the premiſes, and to have an 


account of profits from the date of the deed, 


alledging that, though the deed was in that 
form, yet it was agreed between him and the 
defendant that it ſhould be a mortgage, and 
redeemable at any time upon payment of 320l. 
and intereſt. And although there was no proof 
of any other agreement than the deed, and 
there was a bond to perform the covenants of 
the deed; and it appeared that the eſtate con- 
ſiſted chiefly in old buildings and a mill, and 
that the defendant had laid out above 100. in 
repairs ; yet, in regard the plaintiff's mother 
died within three years after the deed was made, 
whereby the revenue exceeded the intereſt of the 
money, the Lord Keeper, notwithſtanding there 
was a contingency at the time of the deed, 
thought this an unreaſonable bargain, and de- 
creed an account of the profits ab origine, 
with redemption on payment of what the pro- 
fits fell ſhort of the 3201. and intereſt ; and his 
Lordſhip appointed the ſame to be paid at a 
day certain, not to expect till 1688, according 
to the condition of the deed, 


The Court of Chancery will not allow a pur- 


chaſer to oblige a mortgagee in poſſeſsion to 


quit 


— 4 — 


EQUITY OF REDEMPTION. 391 


quit the eſtate to him, unleſs he will firſt pay 
him principal, intereſt, and coſts (k). 


If poſſeſsion be obtained againſt a mort- 
gagee by fraud, pending a ſuit, it muſt be re- 
ſtored before there can be any redemption (1). 


If part of an original mortgage be paid off (m), 
and then a further ſum be borrowed by the 
fame parties on a defective title, the laſt ſum 


muſt be paid off, on redemption, as well as the 
firſt, 


Where the mortgagee firſt lent money to 


the mortgagor upon a particular tenement, and 
afterwards advanced him a farther ſum on 


another eſtate (n); and the latter turned out 
more valuable than the money due, but the 


firſt mortgage was deficient in point of value, 
the court would not ſuffer the one eſtate to be 
redeemed without the other, 


(k) Davy, v. Barker, 2 Atk. 2. 

(/) Lant v. Criſp, Vin. Abr. Tit. Mort. (T). Ca, 16, 
P- 467. 2 Eq. Ca. Abr. 599. Pl. 20. 

(m) Reaſon v. Sachverell, infra. 

() Pope v. Onſlow, 2 Vern. 286. Margrave v. Le 
Hook, ibid. 207. Cator v. Charlton, and Collet v. Mun- 
don, 2 Vez. Jun. 377. 1 Vern. 29, 245. doubted ex parte, 


King 1 Atk. zoo. 


C4 So, 
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So, if a man makes two ſeveral mortgages of 
diſtin& lands and then dies (o), and his heir 
endeavours to defeat the mortgagee of one of 
the eſtates, by ſetting up an entail, and after- 
wards applies to redeem ; he ſhall redeem both 
or ncither, 


But this rule holds not when the heir claims 


| by purchaſe, and not by deſcent. Thus, where 


A and B (, tenants for life, remainder to 
their ſon in tail, mortgaged the lands fo ſettled, 
A died, and afterwards the mortgagee, finding 
his ſecurity bad, gave a third perſon a pre- 
mium to procure the ſon, tenant in tail, to 
borrow a farther ſum on mortgage, and then 
took an aſsignment from the laſt mortgagee ; ; 
the firſt mortgagee, on application to redeem, 
inſiſted, that having now gained a good title at 
law to the lands, tenant in tail ſhould redeem 
both mortgages or neither : but the court held 
the ſon to be a ſtranger to the father as to 
the eſtate tail, and decreed a redemption on 
r of the laſt ſum borrowed, with coſts, 


(e) Margrave v. Le Hook, 2 Vern. 207. 1 Eq. Ca. 


Abr. 325. 7. 1 Vern. 245. Max. Eq. 65, 66. 2 Yes. Jun 


376, 377- 
- (2) er v. Hamond, 2 Ch. Ca. 23. 


But 
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But if a perſon, who has two real eſtates (q), 
mortgages both to one perſon, and afterwards 
only one eſtate to a ſecond mortgagee, who 
had no notice of the firſt, a court of equity in 
order to relieve the ſecond mortgagee, will 
direct the firſt to take his ſatisfaction out of 
that eſtate only, which 1s not in mortgage to 
the ſecond mortgagee, if that is ſufficient to 
ſatisfy the firſt mortgage, in order to make 
room for the ſecond mortgagee, even though 
the eſtates deſcend to two different perſons ; 
and thjs is done upon a conſtant equity, that if 
a creditor has two funds, he ſhall take his ſa- 
tisfaction out of that fund, upon which a cre- 
ditor has no lien. | 


A mortgage being aſsignable (7), a purchaſer 
ſhall hold it againſt the mortgagor or his heirs 
for the ſum due on the mortgage, although he 
bought it for leſs than was due, or for leſs than 
it was worth; for he ſtands in the place of the 
mortgagee who aſsigned, and who might have 
given it to him gratis. And what was due 
will be the meaſure of allowance, not what 
was given, for that might be more than it was 


7) 2 Atk. 446. 
7 Williams v. Springfield, 1 Vern. 476. 1 Salk. 1 155.4. 


2 worth 


— — 
— 
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worth as well as leſs; and he that runs the 
hazard if a loſs happens, ought to have the 
benefit in caſe it turns to advantage. 


Thus, where A mortgaged his lands to B (s), 
and C, a ſtranger, bought the intereſt for leſs 
than was due on the mortgage, and the heir of 
the mortgagor brought his bill to redeem, the 
queſtion was, whether C' ſhould be allowed 
more than he actually paid? And the Lord 
Chancellor ſaid that this caſe had neither point 
nor edge, for there was no colour why, when 
the heir came to redeem, he ſhould not pay the 
whole money due on the mortgage : for that, 
if another man had met with a good bargain, 
there was no equity for the heir of the mortgagor 
to deprive him of the benefit of it, and take 
the advantage thereof himſelf, 


But where a man dies in debt and under 
ſeveral incumbrances (/, namely, judgments, 
ftatutes, mortgages, &c. and the heir at law 
buys in any of them that are of the firſt date; 
if creditors, who have the latter ſecurities, 


G) Philips v. Vaughan, 1 Vern. 336. Baker v. Kellet, 
3 Rep. Ch. 23. et Sc. Nelſon, 117. 


(r) 2 Vent. 353. 1 Vern. 49. 476. 1 Eq. Ca. Abr. 330. 3. 
1 Salk. 155. P. 4. 


prefer 
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prefer their bill, the incumbrances, bought in, 
ſhall not ſtand in their way for more than the 
heir really paid for them. For a creditor has 
equal equity with a purchaſer, and the taking 
away the gain of the latter to ſupply the loſs 
of the former, is making both equal; and 
therefore the gain the heir would make, if the 
whole money due on the incumbrance were 
allowed him, ſhall be taken from him to make 


up the loſs of the other incumbrancers upon 
the eſtate, 


So, if an heir at law, truſtee, executor, or 
agent (7), compound debts or mortgages, and 
buy them in for leſs than 1s the due upon them, 
he ſhall not take the benefit of it himſelf, but 
the creditors and legatees ſhall have the ad- 
vantage of it; and, for want of them, the be- 
nefit ſhall go to thoſe entitled to the ſurplus, 


And where a mortgagor in fee died (x), and 
the mortgagee bought in the mortgagor's 
wife's dower, it was decreed, that the heir of 
the mortgagor, on his bringing a bill to re- 
deem, ſhould have the benefit thereof, on this 


() Darcy v. Hall, 1 Vern. 49, 1 Salk. 15 5. 4. 2 Atk. 54. 
(x) Baldwyn v. Baniſter, 3 P. Will. 251. note A. 


principle, 
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principle, that the mortgagee is but a truſtee 
for the mortgagor after his money paid. 


In the caſe of Biſhop and Sharpe (5), one as a 
guardian to an infant, took in an aſsigment of 
a mortgage; and the Lord Keeper, it is ſaid, 
was of opinion, that as to the profits received 
out of the mortgaged lands, the guardian 
ſhould be taken to be in poſſeſſion as mort- 
gagee, and not as guardian. But the reporter 
puts a quæœre; and the law ſeems to be other- 
wiſe (z); for where a guardian compounded 
debts, it was decreed, it ſhould be for the 
benefit of the infant, and that caſe turns upon 
the ſame principle as that by which the cafe of 
Biſhop and Sharpe muſt be governed, 


And the equity ſeems to be the ſame if a 
ſtranger purchaſe (a), as againſt incumbrancers, 
creditors, or real purchaſers. 


Thus, on a Maſter's ſpecial report (5), to 
whom the account in queſtion was referred to 
be taken, it was determined by the court, that 


O) Biſhop v. Sharpe, 2 Vern. 471. 
(z) Powel v. Glover, 3 P. Will. 251. note A. 
(a) Williams v. Springfield, 1 Vern. 476. 
) Long v, Clopton, 1 Vern. 464. 
an 
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an heir or any other perſon ſhould not, as 
againſt a real purchaſer, be allowed more on 
any incumbrance bought in than what he paid 
for it, without regard to what was actually due 
thereon. 


If an heir purchaſes in an incumbrance on 
an eſtate charged with portions to younger 
children (c), he ſhall be allowed no more than 
what he really paid for it, | 


But if an heir or truſtee buy in incumbrances 
to protect others to which he is himſelf en- 
titled (4), the whole money due ſhall be allowed 
on account, although it was purchaſed for 
leſs. 


If the mortgagor became indebted to the 
mortgagee on other account as well as upon 
mortgage (e), according to the former practice, 
it ſeems that the latter debts, as well as the 
former, muſt have been diſcharged before the 
mortgagor was intitled to a decree to redeem ; 
for, the condition being broken, the eſtate of 


(c) Brathwaite v. Brathwaite, 1 Vern. 335. 

(4) Darcy v. Hall, 1 Vern. 49. 

(e) Vid. Gilb. Rep. Eq. 104. Pre. Chan. 419. Eq. 
Abr. 324. Price e Faſtnedge, Amb. Rep. 685. 


the 
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the mortgagee became abſolute at law ; and the 
mortgagor, being obliged to apply to equity 
to help him, having no remedy at law, was re- 
quired to do equity to the party againſt whom 
he applied to be relieved in equity. 


Thus, where the plaintiff made a mortgage 
to the defendant (J), and afterwards the mort- 
gagee advanced and lent more money to the 
plaintiff on his bond, the mortgagor, on his bill 
to redeem, was not permitted ſo to do without 
paying both debts, although there was no 
ſpecial agreement proved that the land ſhould 
fland as a ſecurity for the bond debt. And 
in an anonymous caſe, 3 Salk. 84, it is ſaid to 
have been decreed by Somers, Lord Chan- 
cellor, that where the mortgagee lends more 
money upon bond, the mortgagor ſhall not 
redeem till he pays the bond debt, as well as 
the money due on mortgage. 


But the modern caſes have altered the law 
on this ſubject; for in the caſe of Lowthean 
v. Haſel, 3 Bro. Rep. Chan. 162, Lord Thur- 
low is ſtated to have ſaid, that the court had 


(f) Baxter v. Manning, 1 Vern. 244. Anonymous caſe, 


3 Salk. 84. p. 7. 2 E. Ca. Abr. 603. pl. 34. S. L. Halliey 
v. Kirtland. 2 Ch. Rep. 361. 


never 
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never been in the practice of ſuffering a mort- 
gagee to tack his bond to his mortgage in any 
caſe but as againſt the heir of the mortgagor, 
to prevent circuity of action. And his Honor, 
in the caſe of Jones v. Smith, 2 Vez. Jun. 376, 
appears to conſider it now to be the rule that a 
bond cannot be tacked even againſt the mort- 
gagor. Et vid. Hamerton v. Rogers, 1 Vez. 
Jun. 513, the point ſo determined in reſpect to 
creditors of the mortgagor under a deed of 


truſt of the equity of redemption. Et vid. 2 
Vez. 662. 


The principle laid down by Lord Thurlow 
ſeems to have been recognized previouſly by 
Lord Harcourt (g) in the following caſe. 


A bill was filed by the heir of the mortgagor 
to redeem a mortgage of copyhold lands, upon 
payment of principal and intereſt: the de- 
fendant inſiſted to have a judgment, which had 
been aſſigned to him, firſt ſatisfied, before he 
ſhould redeem. Lord Harcourt, Chancellor, 
ſaid, Copyhold lands are not liable to an exe- 
cution upon a judgment. Ergo the judgment 
hall not be tacked to the mortgage in this 
caſe, but the mortgagor ſhall redeem upon pay- 


(g) Cannon v. Pack, 2 Eq. Ca. Abr. 226. 6 Vin. Abr. 
222. 6. 
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ment of the principal, &c. without ſatisfying 
the judgment. 


Where one pledged perſonal ſecurities for 
a ſpecific debt (); and, er a mortgage to 
the creditor, the ſame ſecurities, with others, 
were pledged to him for the balance of an 
account. The tranſactions being diſtinct, re- 
demption of the perſonal ſecurities was de- 
creed, without diſcharging what was due on 
the mortgage. 


But if the mortgagor become indebted to 
the mortgagee alſo upon bond, and die (i), and 
his heir come to redeem, he ſhall not be ad- 
mitted to redeem without paying the debt by 
bond; and the reaſon is, becauſe the heir, after 
the redemption, will be in by deſcent, and, of 
conſequence, the eſtate aſſets in his hands to 
pay bond debts; therefore, to avoid circuity, 
the heir muſt pay both, before he will be per- 
mitted to redeem. 


Thus, where the defendant's grandfather 


| (whoſe heir and executor he was) became bound 


_ (4) Jones v. Smith, z Vez. Jun. 372. 

(i) Shuttleworth v. Lewick, 1 Vern. 245. Sc. 2. Ch. 
Ca. 164. Coleman v. Wynch, 1 Will. Rep. 775. 1Vez. 87. 
Heams v. Bance, 3 Atk, 630. 1 Vez. 87. 

with 
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with the plaintiff's father (whoſe heir he was) 
in bonds for 4000. the plaintiff's father con- 
veyed eſtates by way of mortgage to the de- 
fendant's grandfather to counter-ſecure him, 
and afterwards prevailed upon him to become 
bound with him for a farther ſum of 2000“. 
The plaintiff's bill was to be admitted to re- 
deem upon payment of what the defendant's 
grandfather had paid or been damnified by the 
bonds for 4000/7. and what remained due there- 
on; the queſtion was, whether the plaintiff 
ſhould be admitted to redeem without diſ- 
charging both debts, there being no agreement 
proved that the mortgage was to be a ſecurity 
againſt the latter bonds? And it was decreed (k), 
that if the plaintiff would redeem, he ſhould 
reimburſe and fave harmleſs the defendant 
againſt the 20001. as well as the 4000l. 


So, if the mortgage be. of a leaſe for years, 
and afterwards more money be lent on bond, if 
the executor would redeem, he muſt pay both ; 


for the equity of redemption is aſſets in his 
hands (/. 


(4) St John v. Holford, 1 Ch. Ca. 97. 


(4) Anonymous, 2 Vern. 177. Prec. Ch. 512. Gory's 
caſe, 3 Salk, 240. 


D d So 
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So where jewels were pledged for a ſum of 
money, and the pawnee afterwards lent divers 
other ſums on the pawner's notes, and the 
pawner died, his executor was not admitted to 
redeem without paying the whole (m). But it 
was ſaid that if there had been any creditors 
of the pawner by bond, or a commiſſion of 
bankruptcy out againſt him, the pawnee could 
not have tacked the notes to the pawn ſo as 
to have preferred himſelf before the other cre- 
ditors. 


And where a woman, being a bond-creditor, 
married a mortgagee and died, and the huſband 
took out adminiſtration to his wife, he was al- 
lowed, on a bill brought by him to forecloſe, 
to tack the bond to the mortgage, againſt the 
heir at law (n). | 


But if one be indebted to 4 by mortgage of 
a term for years, and allo indebted to him by 
bond ; if on the death of the mortgagor, the 
executor aſſigns over the equity of redemption 
of the mortgaged term, and the aſſignee of the 


(a!) Demary v. Metcalf, Gilb. Rep. Eq. 104. Pre. 
Chan. 419. Eq. Abr. 324. 
(2) Blackwell v. Symes, cited Ambl. Rep. 686. 
executor 
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executor brings a bill to redeem, he ſhall only 
pay the mortgage money (0). 


But one taking a mortgage from an heir of 
an eſtate charged with debts, cannot tack an 
old debt of his own outſtanding, ſo as thereby 
to ouſt the creditors (p). 


Since the ſtatute againſt fraudulent deviſes, 
the deviſee of the equity of redemption cannot 
redeem without payment of the debt upon 
bond, and upon mortgage (9); becauſe the ſta- 
tute makes ſuch deviſe void againſt creditors, 
and then the deviſee ſtands in the fame place 
as the heir would have ſtood if no deviſe had 
been made; but, before that ſtatute, ſuch de- 


viſee would not have been liable to a bond- 
creditor. 


But where the queſtion was, whether a mort- 
gagee, who had lent a farther ſum afterwards 
upon a bond, ſhould be allowed. to tack it to 
his mortgage, in preference to the other credi- 
tors of the mortgagor under a truſt for pay- 


(o) 2 P. Will. 76, 7. et wid. ſupra. 118. 

(p) Ithell v. Beane, 1 Vez. 215. et ſupra. 1 Atk. 463. 

(g) Prec. Ch. 511. 3, 4 W. and M. c. 13. Challis v. 
Caſborn, 1 Eq. Ca. Abr. 325. 9. 


D d 2 ment 
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ment of debts created by the will of the mort- 
gagor, 1t was decided that the mortgagee ſhould 
not tack the bond to the mortgage (7) ; for there 
being a deviſe for the payment of debts, the 
deſcent was conſequently broke ; therefore the 
mortgagee could have no priority with regard 
to his bond, but, as to that, muſt come in, pro 


rata, with the reſt of the creditors under the 
truſt. | 


And where A purchaſed of B the lands in 
_ queſtion, and mortgaged them to him for ſe- 
curing part of the purchaſe money, and for 
other part thereof gave a note payable on 
demand, on which 2001. remained unſatisfied, 
and A deviſed his lands to be ſold for payment 
of his debts, and died, not leaving ſufficient aſ- 
ſets (s); the queſtion was, whether this 200l. 
remaining due on the note, being for part of 
the conſideration money, ſhould have a pre- 
ference to other debts, and be looked on in 
equity as a charge upon the land, and the ra- 
ther, for that B, as mortgagee, had the real 
eſtate in him. And it was held that B could 
have no preference, but muſt accept ſatisfaction 
in proportion only with the other creditors. 


(r) Hearns v. Bance, 3 Atk. 630. 
(E) Bond v. Kent, 2 Vern. 281. 


If 
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If the money due on the bond be lent firſt, 
and the mortgage made afterwards, yet there 
is the ſame equity as againſt the heir of the 
mortgagor for the mortgagee to have both 
ſums paid him (7). Thus, where 4 borrowed 
of B zool. on bond, and afterwards mortgaged 
lands to B for 2000. lent, and then died, the 
plaintiff, the heir of 4, prayed a redemption ; 
and the defendant inſiſted that the 300l. was 
agreed to be ſecured alſo by the mortgage : 
and the plaintiff was decreed to pay the de- 
fendant both debts. 


This appears to be one of thoſe inſtances in 
which equity will carry the debt beyond the 
penalty of the bond, if the principal and intereft 
exceed it (u); for, in this caſe, the obligee is 
the defendant, and the plaintiff applies for re- 
demption; therefore if the principal and in- 
tereſt exceed the penalty, the plaintiff, in equi- 
ty, ought to pay it, for he comes for equity, 
and it is a maxim that he that ſeeks equity 
Muſt do. it. 


() Wyndham v. Jennings, 2 Rep. Ch. 247. Halliby 
v. Kirtland, 2 Ch. Rep. 361. 

() Peers v. Baldwin, 2 Eq. Ca. Abr. 611. pl. 4. 3 Atk. 
518. Sed quere, as the law is now underſtood, wiz. that 
the tacking is an equity merely to avoid circuity of ac- 
tion, vid. ſupra. 

D d 3 But 
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But if there be a ſubſequent loan of money 
on bond by a mortgagee, with a declaration 
that it ſhall be a ſurcharge, it ſeems the mort- 


gagee would be entitled to both on redemp- 
tion (x). 


But, if the mortgagee or aſſignee, to whom 
money is due on bond, countenance a fraud 
upon a third perſon, by concealment thereof, 
the mortgage ſhall be redeemed upon payment 
of the principal money only (/): therefore, where 
the plaintiff, devi/ee of an eſtate, ſubje& to a 
mortgage term for 1000 years, let the intereſt 
run in arrear, and gave ſeveral bonds for ſe- 
curing it, and then died; his ſon and heir be- 
ing about to marry, the intended wife's father 
applied to the mortgagee to enquire what was 
due on the mortgage, who, being deſired not 
to diſcover the bonds, ſaid, that there was only 
zool. due, and that all intereſt was paid; and 
that, upon payment of the 5Qol. he would de- 
liver up the mortgage. The court held, on 
application to redeem, that the mortgagee, by 
concealing the bonds, had diſcharged the lands 
from being liable to more than what was then 


(. x) Goddard v. Complin, 1 Chan. Ca. 119. Bedford 
©. Backhouſe, 2 Eq. Ca, Abr. 615. pl. 12. 
(y) Barrett v. Wells, Prec. Ch. 131. 


pretended 
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pretended to be upon them, and decreed a re- 
demption, upon payment of the zool. with in- 
tereſt from that time, and without coſts. 


If the perſon, claiming the equity of re- 
demption, is a purchaſer for a valuable con- 
ſideration, the mortgage may be redeemed by 
him without diſcharging the bond (2); becauſe 
the lands, in the hands of the alienee, can be 
charged with nothing but what 1s an imme- 
diate lien thereon, which the bond is not. 


So, if there be ſeveral incumbrances upon an 
eſtate, and the prior incumbrancer claims a 
bond likewiſe, it will be poſtponed to all real 
incumbrances, whether by mortgage, judgment, 
or ſtatute (a); for the bond is no charge on 
the eſtate, and he hath not the ſame equity 
againſt a puiſne incumbrancer, as againſt an 
heir at law, who is liable to the bond in reſpect 
of aſſets, 


(z) Bayly v. Robſon, Prec. Ch. 89. Archer v. Snatt, 
2 Strange, 1107. Wood v. Mortimer, cited in the laſt 
caſe, 1 Eq. Ca. Abr. 325. pl. 10. 1 Vez. 87. Coleman 
v. Wince, Prec. Ch. 511, Vid. Troughton v. Troughton, 
i Vez. 87. 3 Atk. 656. 

(a) Morrett v. P. Haſke, 2 Atk. 52. Gary's caſe, 
3 Salk. 240. Troughton v. Troughton, 1 Vez. 87. Powis 
v. Corbett, 3 Atk. 556. 


Dd 4 Mort- 
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Mortgages are held not to be within the 
words of the ſtatute. of limitations; and no po- 
ſitive time hath as yet been fixed upon, which 
ſhall be an abſolute bar to redemption, becauſe 
courts of equity have conſidered that a mort- 
gagee cannot be injured if he receives his prin- 
cipal, intereft, and coſts; though a mortgagor 
may, if he be obliged to part with his eſtate 
for leſs than its value. But the making up of 
accounts, after long periods of time, being very 
difficult, and attended with great hardſhip on 
the mortgagee, it hath been thought reaſonable 
to eſtabliſh on an equity, in analogy to this 
ſtatute (ö), a period, at which prima facie, the 
right of redemption ſhall be preſumed to be 
deſerted by the mortgagor, unleſs he be capable 
of producing circumſtances to account for his 
neglect, ſuch as by impriſonment, infancy, co- 
verture, or by having been beyond ſea, and not 
by having abſconded, which is an avoiding or 
retarding of juſtice. And, to preſerve an uni- 
formity between the proceedings in courts of 
law and equity, twenty years after forfeiture 


and poſſeſſion taken by the mortgagee, no in- 
” | 1 

(3) Knowles v. Spence, 3 Moſel. 225. Ord v. 
Smith, Sel. Ca. Ch. 9, 10. 1%¾ . 56. Jenner v. Tracey, 
note. 3 P. Will. 288. Belch v. Harvey, ibid. Saunders 
v. Hord, 1 Rep. Ch. 184. Clapham v. Bowyer, ibid. 206. 
et 3 Atk. 313. : | 
| | tereſt 
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tereſt having been paid in the mean time, hath 
been fixed upon as the period, beyond which a 
right of redemption ſhall not be favoured. 


And a defendant, in a bill for redemption (c), 
may avail himſelf of this equity by pleading the 
ſtatute of limitations. This point was ſo ſet- 
tled by Lord Harduwicke, after an inveſtigation 
of the authorities on the ſubject in the caſe of 
Aggas and Pickerell, aud the plea allowed. 


And as the courts do, prima facie, conſider 
the redemption as barred after twenty years, 
where there 1s no dilability in the mortgagor, 
in imitation of the firſt clauſe of the ſtatute of 
limitations (d); ſo, after the diſability is re- 
moved, the time fixed for proſecuting in the 
proviſo, which is ten years, ought likewiſe, it 
ſeems, to be obſerved. | 


Thus, at a rehearing before the Lord Keeper (e), 
aſſiſted by two juſtices, concerning the redemp- 
tion of a mortgage that had been made above 
forty years, the court declared the mortgagors 
ſhould not be relieved after twenty years, for, 


(e) Aggas v. Pickerell, 3 Atk. 225. 

{d) Per Lord Talbot in Belch v. Hervey, note, 3 Will. 
288. Quære et vid. infra. Rakeſtraw v. Brewer. 

(e) White v. Ewer, 2 Vent. 340. 1 Ch. Ca. 102. 


though 
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though theſe matters in equity were to be go- 
verned by the courſe of the court, yet, as in 
the ſtatute of the 21 James, cap. 16. the legiſ- 
lature had adjudged it reaſonable to limit the 
time of entry to that period, unleſs there were 
ſuch particular circumſtances as might vary the 
ordinary caſe, which were therein provided for, 
it was beſt to ſquare the rules of equity as near 
the rules of reaſon and law as might be. 


And the court refuſed to redeem after thirty- 
three years, although it was proved by one wit- 
neſs that, about twenty-four years before the 
then application to redeem, the mortgagee had 
told him he was fully fatisfied, and paid all his 
demands upon the mortgagor (//. 


But the reporter ſays, that the court pro- 
poſed, in reſpect of the badges of equity in this 
cauſe in favour of the plaintiff, to do ſome- 


thing for the plaintiff which the defendant con- 
ſented to. 


In the caſe of Chapman v. Boyer (g/, That 
the mortgage had not been redeemed after 
twenty years forfeiture, and that the eſtate had 


V Imam wv. Cole, 1 Rep. Ch: 128. 
(g Chapman v. Boyer, 1 Rep. Ch. 206, Nelſon 34. 


deſcended 
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deſcended to an heir who had ſold the ſame,” 
was, on pleading, held good. 


But, if there be fraud in the tranſaction, as 
if a mortgage be made by an abſolute deed 
without a defeazance, no length of time will be 


a bar (hk). 


Thus, where 4, for a ſmall ſum of money, 
mortgaged lands to B, and, to deceive the 
mortgagor, it was expreſſed that the redemp- 
tion ſhould be made with 4's own money and 
in his life-time (i); A's neceſſities drove him 
abroad, where he died; B afterwards deviſed 
the money, F the mortgage ſhould be redeem- 
ed, On a bill exhibited to redeem, length of 
time was objected, forty-one years having elapſ- 
ed; but the court decreed a redemption, ſay- 
ing, that there was fraud in the original agree- 
ment, for the words, to be paid with his own 
money, were thrown in to make 4 imagine it 
could not be done otherwiſe. 


(3) Ca. Temp. Talbot, 63. et wid. Baker v. Wind. 
1 Vez. 160, 


(i) Orde v. Smith, Select Ca. in Ch. , 10. 
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So, alſo, if there be any legal impediment 
affecting the perſon having a right to redeem, 
he may redeem after ſuch impediment 1s re- 
moved, although the period limited by the 
court be paſt. For this being an equity 
founded upon the ſtatute, no greater allowance 
1s made in conſideration of length of time, 
than the ſtatute of limitation gives in caſes 
coming within its letter (1). Thus, where huſ- 
band and wife mortgaged copyhold lands (of 
which ſhe was ſeiſed to her and her heirs, accord- 
ing to the cuſtom of the manor) by ſurrender 
to the mortgagee, which, by non-payment, 
became forfeited ; the mortgagee took poflet- 
ſion, and diſpoſed of them to his wife for life, 
with a reverſion to the defendant and his heirs : 
afterwards the wife, the mortgagor, died, not 
having been able to redeem during her cover- 
ture. The lands were conveyed over. Then 
the plaintiff, her ſon and heir, applied to the 
mortgagee to redeem, and it was inſiſted that 
he ought not to redeem againſt the alienee of 
the premiſes, twenty-five years being elapſed ; 
but the court reſolved, that, in regard of the 
impediment in the plaintiff's mother, which 
prevented her redeeming during her coverture, 


(1) Cornel v. Sykes, 1 Rep. Ch. 194. 


the 
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the plaintiff ought to redeem, and decreed ac- 
cordingly. 


And the plaintiff, in a bill to redeem, may 
take advantage of ſuch legal impediment on 
plea of the ſtatute of limitation by way of re- 
ply, or by amending his bill (m). And for this 
reaſon Lord Hardwicke was of opinion, in the 
caſe of Aggas and Pickerell, that if a bill was 
brought to redeem, and the plaintiff ſet forth 
that he had been long out of poſſeſſion, and 
did not ſhew himſelf to be within any of the 
exceptions of the ſtatute, you could not take 
advantage of that by demurrer ; for the plain- 
tiff might make it appear by way of reply, or 
by amending his bill, that he was within the 
ſavings of the ſtatute, or, upon a plea, he might 
prove himſelf to be within the exceptions. But 
if it was to be allowed by way of demurrer, 
the bill would be out of. court. 


But, if the twenty years, conſidered in 
equity as a preſumptive bar, begin to run, the 
intervention of a legal diſability in the perſon 
having a right to redeem, will not prevent the 
time going on againſt him. 


(m) 3 Atk. 225. 
Thus, 


— ne I 


— — 
— — — — 


— © 
r — — 
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Thus, where the plaintiff's father, in 1697, 
mortgaged the lands in queſtion to the defen- 
dant, and in 1698, the mortgage being for- 
feited, the defendant brought his eject- 
ment and recovered poſſeſſion (x) ; and on a 
bill to redeem or forecloſe, had a decree accord- 
ingly, which was aſſigned and enrolled in 
1701. In 1702, the plaintiff's father died, 
The plaintiff continued an infant till 1709, 
when he came of age. In 1721, he brought 
a bill to ſet aſide this decree, and be let into a 
redemption, on payment of principal, intereſt, 
and coſts, ſuggeſting therein that the defen- 
dant was much overpaid ; that the lands were 
of greater value; that the proceedings in the 
decree were er parte; and that there were 
many irregularities therein. The defendant 
anſwered to part, and pleaded the decree of 
forecloſure and enrolment ; inſiſting, that it 
would be againſt practice to ſet aſide a decree, 
ſigned and enrolled, by an original bill: and 


the Lord Chancellor diſmiſſed the bill, but 


without coſts, ſaying, that, in this caſe, the 
infancy of the plaintiff would not help him, 


(n) Floyd v. Manſell, Gilbert's Rep. Eq. 185. St. 


John v. Turner, 2 Vern. 418. Knowles v. Spence, Mort. 
225» 


5 the 
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the right to redeem not beginning in his time, 
but in his anceſtor's; for, in all ſuch caſes, the 
party was barred, and had not twenty years after 
the impediment was removed. 


And ſo it is, although there be coverture or 
a tenancy by courteſy (o), yet, if the time be- 
gin to run, the diſability will not protect the 
equity of redemption. 


But, where there has been an account made 
up on a bill to forecloſe within twenty years, 
though the mortgage be fifty years old, yet the 
heir of the mortgagor will not be barred; and 
the reaſon is, that the difficulty of accounting 
(which is one principal ground upon which the 
court found their objection to redemption after 
a great length of time) being removed, no injury 
will accrue to the mortgagee in being obliged to 
receive back his principal, intereſt, and coſts. 
And therefore, where the bill was to redeem a 
mortgage made in 1642 (), it appeared the 
mortgagee entered in 1650, and there were three 
deſcents on the defendant's part, and four on 
the part of the plaintiff; but the length of time 
being anſwered for, the greateſt part by infancy 


(e) 2 Atk. 333. 
(p) Procter v. Cowper,.2 Vern. 377. Trin. T. 1700. 


Or 
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or coverture, and an account having been made 
up by the mortgagee on a bill brought by him 
in 1686, to forecloſe, the court decreed a re- 
demption and an account from the foot of the 
account in 1686, 


And an account ſettled between the mortga- 
gor and mortgagee within the time limited, al- 
though there be no bill filed, will preſerve the 
mortgagor's right of redemption. 


Thus, where a mortgage was made in 1713 
(9), and the clerk to the ſolicitor for the mort- 

gagor, in order to pay off the mortgage, ſettled 
an account in 1730, of what was due for princi- 
pal and intereſt, and no farther proceedings were 
had; yet that was held by Lord Hardwicke, on 
application in 1742, to fave the right of re- 
demption. | 


But, although there be a decree to redeem, 
and an account, yet, if it be ſuffered to lie dor- 
mant, and be not proſecuted within the time 
limited, the mortgagor and his heirs will be 
barred. ; 0 


Thus, where A, in 1639 (7), demiſed the lands 
in queſtion to B to counter-ſecure him againſt 


(2) Anonym. 2 Atk. 333. 


(7) St. John v. Turner, 2 Vern. 418. 
debts, 
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debts, for which B ſtood bound as ſecurity 
to the amount of 4000/. In 1649, B entered 
on his ſecurity, and, by will, deviſed certain ſums 
out of it to his daughters, and the reſt to his 
ſons. In 1662, the executors allotted the lands 
among the children of B according to their reſ- 
pective proportions. In 1663, a bill was brought 
by the heir of 4 to redeem, and thereupon a 
decree was made to account. The heir died. 
Afterwards the ſuit was revived by 4's daugh- 
ters, who were co-hetrefles, and in 1672, an ac- 
count was again decreed. The plaintiff being 
of the fame name as A, purchaſed the equity of 
redemption of the lands in queſtion from the 
co-heirefles, and, in 1700, brought his bill to | 
redeem, and to have the benefit of the former 
decrees. - But the Lord Keeper diſmiſſed the 
bill, and would not allow the plaintiff to redeem, 
by reaſon of the difficulty of accounting after ſo 
great length of time, efpecially, as the mortga- 
gor had himſelf acquieſced from 1639 to 1663, 
and neither paid the debt nor fought a redemp- 
tion; for, though a decree had been obtained, 
it was not proſecuted. 


But there is a ſpecies of contract which par- 
takes of the nature of a mortgage in as much 


as there is a debt due, and an eſtate as a ſecurity 
= tor 


— — — — - 
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for the re-payment, but differs from it, in the 
circumftances that the rents and profits are to 
be received without account till the principal 
money 1s paid off, and that there is no remedy to 
inforce the payment. This is called a Welch 
Mortgage, and implies a perpetual power of re- 
demption ſubſiſting for ever, and the mortgagee 
cannot compel a redemption or a forecloſure. 


Thus, where there was a proviſo in the deed 
(s), that if the mortgagor, or his heirs, or aſſigns, 
ſhould, on a Michaelmas day named in the 
deed, or any Michaelmas day following, pay to 
the mortgagee, his heirs, or aſſigns, the mortgage 
money and al] arrears of intereſt which ſhould be 
then due, then the conveyance was to be void; 
it was held to be in the nature of a conditional 
purchaſe, ſubject to be defeated on the payment 
of the ſums ſtipulated at any Michaelmas day 
at the election of the mortgagor or his heirs ; 
and that there was an everlaſting ſubſiſting right 
of redemption, deſcendible to the heirs of the 
mortgagor, which could not be forfeited at law 
like other mortgages; and that, therefore, there 
could be no equity of redemption, or any occa- 
ſion for the aſſiſtance of the court, but the mort - 


*(5) Howel v. Price, Prec. Ch. 423. Sc. 1 P. Will. 291. 
2 Vern. 701. 


gagor 
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gagor might, even at law, defeat the conveyance 
by complying with the termsand conditions of it, 
which were not limited to any particular time, 
but might be performed at any Michaelmas 
day to the end of the world, 


So where there was an agreement (2) that the 
mortgagee ſhould hold the premiſes until he was 
ſatisfied, time was held to be no bar to the re- 
demption; not even though it appeared by the 


plaintiff's own ſhewing that fixty years were 
elapſed. 


So where 4, in 1699 (u), having borrowed gol. 
of B, conveyed ſeveral houſes to the uſe of Band 
his heirs, until he ſhould have received by the 
rents and profits thereof the gol. with intereſt, 
and all other ſums by him advanced to the mort- 
gagor; and after payment by ſuch rent of the 
gol. and all ſuch ſums as ſhould be advanced, 
then to the uſe of A for life, with remainder 
over, and no application was made to redeem 
until 1740; it was held, on a queſtion whether 
this mortgage might be then redeemed, that the 
eſtate was then a redeemable intereſt, and that 
no bar aroſe from length of time. For it was 


(:) Orde v. Heming, 1 Vern. 418. 
(u) Yates v. Hambly, 2 Atk. 360. 


Ee 2 faid, 
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l | faid, that this differed from a common mort- 

| gage, this being a conveyance of the inheritance, 
for ſecuring the money lent, or any other ſum 
advanced by the mortgagee, in truſt that the 
| mortgagee ſhould continue in poſſeſſion till, by 
j perceptions of the rents and profits, he ſhould 
N be ſatisfied, the principal and intereſt upon ſuch 
: tums as he had already lent, or ſhould lend, and 
ſubject thereto in truſt for the mortgagor, &c. 
| Now there never could be a forfeiture under this 
deed, becauſe the mortgagee was only in the na- 
j ture of a tenant by elegit; and as ſoon as his 
i principal and intereſt was fatisfied by being paid 
off,” or by perception of rents and profits, the 
eftate. ceaſed in B, and 4, or thoſe - claiming 
through him, might have brought an ejectment; 
nor would any bar have ariſen from length of 
time, unleſs the ſtatute of limitation had run 
by the..mortgagee's continuing in poſſeſſion 
twenty years after the money had been paid off. 
And the mortgagor in ſuch caſe may alſo come 
into a court of equity for an account of the 
profits received, as on an elegit, and to have the 
furplus, if any, after diſcharging the mortgage, 
paid over to him; and in ſuch caſes there is no- 
thing for the ſtatute of limitations or the rule 


* adopted i in equity by anatogy to operate upon, 
tor there 1s no forfeiture. 


But 
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But it was obſerved, in the preceding caſe, 
chat if after the account ſhould be taken in 
chancery, it ſhould appear that the mortgage 
was ſatisfied by perceptions of profits twenty 
years before, and that the mortgagee had conti- 


nued in poſſeſſion from that time, the ſtatute of 
limitations would run. 


— 


But, in the caſe of Harlthole v. Walſh, (v), 
where H, in conſideration of 6001. lent him by 
V, conveyed eſtates to him in fee ſubje& to a 
proviſo, That © the conveyance ſhould be void, 
whenever I, his heirs, executors, adminiſtrators, 
or aſſigns, ſhould, on any laſt day of June or 
December, pay unto IF, or his heirs, the ſum of 
6ool;” and it was agreed by the indenture, that 
IV and his heirs ſhould receive the yearly 
rent of the premiſes in lieu of his intereſt, with a 
view to which, poſſeſſion was delivered to him; 
and afcerwards I, in conſideration of 2300!. 
paid by V, granted and conveyed the premiſes 
compriſed in the former mortgage, together 
with others, to him, his heirs, and aſſigns, and 
covenanted that, whenever V ſhouid give to 
him, his heirs, or aſſigns, eighteen months 
notice by letter in writing, requiring payment 


for the 23ool. I, his heirs or aſſigns, ſhould 


(x) Hartpole v. Walſh, 4 Brown's Parl, Ca. 369. 
Ee 3 pay 


2 x = 
. 
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pay the ſame with intereſt within eighteen 
months after ſuch requeſt; and was in like 
manner let into poſſeſſion of the laſt-mentioned 
premiſes; a bill for redemption brought, after a 
period of one hundred years were elapſed, was 
diſmiſſed, and that decree for diſmiſſion affirm- 
ed in the Houle of Lords. 


The ground of which decree, as to the pre- 
miſes firſt mortgaged, appears to have been, that 
the compriſing them in the latter mortgage put 
it in the power of the mortgagee, or his repre- 
ſentatives, to aſcertain and limit the time of 
redemption by demanding the mortgage money, 
which demand was admitted to have been 
made by V. 


Any act of the mortgagee, by which he ac- 
knowledges the tranſaction to be a mortgage 
within twenty years, will take the caſe out of 
this rule; (y), as, by deviſing the money in caſe 


the mortgage ſhould be redeemed, or exhibiting 


a bill to forecloſe, or even by the mortgagee 
keeping accounts upon it (z). 


So a man, taking notice by a will, or any 
other deliberate a&, that he is a mortgagee, 


(y) Orde v. Smith, Sel. Ca. Ch. 9, ſupra. Vid. 3 Ver. 
Jun. 22. 2 Vez, Jun. 84. 
(z) 3 Vez. Jun. 22. ü 
will 
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will take the caſe out of the rule that a mortga- 
gor ſhall not redeem after forty years. 


But a mere converſation, by which a perſon, 
once a mortgagee, but to whom a ſubſequent 
conveyance was made, importing a title, might 
otherwiſe have been inferred to have admitted 
he held by mortgage, was, on an appeal from a 
decree of the Maſter of the Rolls, deemed by 
the Chancellor not to be a caſe within the 
exception, 


On the appeal to which J have laſt alluded, 
the facts appeared to be, that a ſurrender was 
made by P to M, the reconveyance to be to 
ſuch uſes as P ſhould direct, or to himſelf in 
fee (a). There was a ſubſequent ſurrender to 
the uſe of himſelf for life, remainder to his wife 
for life, remainder to M in fee, ſubje& to the 
truſts of the former conveyance. Under theſe 
conveyances P enjoyed the eſtate without pay- 
ing intereſt until the year 1751, when he died, 
and after his death his wife enjoyed in like man- 
ner during her life. In the year 1751, upon 
the deceaſe of the huſband, part of the pre- 
miſes were ſold, and the wife joined in the con- 
veyance. She dying ſoon after, M took poſ- 


(a) Perry v. Marſton, 2 Bro. Rep. Chan. 397. 
Ee 4 ſeſſion, 
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pay the ſame with intereſt within eighteen 
months after ſuch requeſt; and was in like 
manner let into poſſeſſion of the laſt-mentioned 
premiſes; a bill for redemption brought, after a 
period of one hundred years were elapſed, was 
diſmiſſed, and that decree for diſmiffion affirm- 
ed in the Houſe of Lords. 


The ground of which decree, as to the pre- 
miſes firſt mortgaged, appears to have been, that 
the compriſing them in the latter mortgage put 
it in the power of the mortgagee, or his repre- 
ſentatives, to aſcertain and limit the time of 
redemption by demanding the mortgage money, 
which demand was admitted to have been 
made by V. 


Any act of the mortgagee, by which he ac- 
knowledges the tranſaction to be a mortgage 
within twenty years, will take the caſe out of 
this rule; (y), as, by deviſing the money in caſe 


the mortgage ſhould be redeemed, or exhibiting 


a bill to forecloſe, or even by the mortgagee 
keeping accounts upon it (x). | 


So a man, taking notice by a will, or any 
other deliberate act, that he is a mortgagee, 


O) Orde v. Smith, Sel. Ca. Ch. 9, ſupra. Vid. 3 Ver. 
Jun. 22. 2 Vez, Jun. 84. 


z) 3Vez. 22. 
5 8 will 
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will take the caſe out of the rule that a mortga- 
gor ſhall not redeem after forty years. 


But a mere converſation, by which a perſon, 
once a mortgagee, but to whom a ſubſequent 
conveyance was made, importing a title, might 
otherwiſe have been inferred to have admitted 
he held by mortgage, was, on an appeal from a 
decree. of the Maſter of the Rolls, deemed by 
the Chancellor not to be a caſe within the 
exception, 


On the appeal to which J have laſt alluded, 
the facts appeared to be, that a ſurrender was 
made by P to M, the reconveyance to be to 
ſuch uſes as P ſhould direct, or to himſelf in 
fee (a). There was a ſubſequent ſurrender to 
the uſe of himſelf for life, remainder to his wife 
for life, remainder to M in fee, ſubje& to the 
truſts of the former conveyance. Under theſe 
conveyances P enjoyed the eſtate without pay- 
ing intereſt until the year 1751, when he died, 
and after his death his wife enjoyed in like man- 
ner during her life. In the year 1751, upon 
the deceaſe of the huſband, part of the pre- 
miſes were ſold, and the wife joined in the con- 
veyance. She dying ſoon after, M took poſ- 


(a) Perry v. Marſton, 2 Bro. Rep. Chan. 397. 
E Le 4 ſeſſion, 
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ſeſſion, and held the ſame without any account 


to 1765, and from thence to 1779 no act was 
before the court to ſhow under what title 
held, In 1776 a bill was filed to redeem. In 
the. firſt anſwer put in 1780, M denied that he 
held as a mortgagee, and claimed to hold by 


title under the ſecond deed. In the ſame year 
the converſation paſſed, which was conſidered as 


a declaration, that M held only as a mortgagee, 
It was a converſation between the ſon of P and 
M, in which M aſked the fon, why his father 
did not pay the money; to which he anſwered, 
becauſe he was ſd poor ie could not pay it. 


The reply of M to this was, he was ready to 


ſettle the matter without ſuit. An amended 
bill was Afterwards filed, and the cauſe was heard 
at the Rolls, and on the above evidence being 
read, a redemption was decreed. But, upon ap- 
peal to the Chancellor, the decree was reverſed, 
on the ground that the ſecond conveyance muſt 
have been in conſequence of a new agreement, 
not a mode of keeping up the mortgage; as 
otherwiſe the mortgagee would have got the 
equity of redemption for nothing, and the P's 
would have eſtates for life, ſubject to the mort- 
gage money, which was more than they were 
wotth: the words, “ ſubject to the. truſts,” 
muſt therefore mean, * ſubje&t to the life 
eſtates” of the mortgagor and his wife, Then it 

it 
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if it was conſidered as matter of title, the rule 
did not apply. If M had been the ſurrenderer 
(which he ought to have been) it could not 
have been, that a converſation ſhould defeat a 
clear act. Then there was evidence of aiclear 
poſſeſſion in Y and his wife. After her death 
the M's took the eſtate, and treated it as their 
own. On the whole the Chancellor was of 
opinion, that the ſurrender was an inſtrument 
of title; and the decree was reverſed. 


- So, where a bill was demurred to, becauſe it 
was to be relieved againſt a mortgage after 
forty-one years, yet, on a promiſe being proved 
that the mortgagor ſhould be at liberty to re- 
deem after twenty-ſeven years, the demurrer 
was diſallowed (b) ; becauſe, though forty-one 
years had paſled fince the mortgage, yet but 
. fourteen had elapſed after the time agreed for 
redemption. -- | 


So, a mortgage was decreed to be redeemed 
upom the foot of an account ſtated previous to 
the mortgagee's entering upon the premiſes, 
notwithſtanding he had been in poſſeſſion forty 


(5) White vv. Pigeon, Tothill, 232. 


years ; 


*— 


FA . — — - - 
— — — — — —ͤ— — — - 
- — a4 J yr 22 — * 27 3 > : 
__— 2 — — 7 » * OT a 8 * — 4 
r 2*ů— * - 


ew — "AZ 
TEES ne on 
8 


. — IS — 4 — ra — — 
322 ͤ III 2 -" Ne =” 2 arts 5 CESSES, 
— — IE — — WP —— = — - — 5 — — . — — — —— * 


— 


426 WHO MAY CLAIM THE 


years (c); the huſband of the heir of the mort» 
gagee having entered into an agreement with 
the heir of the mortgagor, about ſeven years 
before the bill for redemption came to a hear- 
ing, for the purchaſe of the equity of redemp- 
tion. For although, for reaſons ſufficiently 
evident in the caſe, the court refuſed to decree 
a ſpecific performance of that agreement, yet it 
ſeems to have been conſidered, as an admiſſion 
by the mortgagee, that, at-that time, he con- 
ceived the mortgagor had a right to redeem, 
which, occurring within ſeven years of the time 
of exhibiting the bill, brought this caſe within 
the reaſoning of that immediately preceding. 


Upon the ſame principle, a redemption was 
decreed upon a bill filed fifty-five years, after 
the original mortgage, and forty-ſeven years af- 
ter the mortgagee got into poſſeſſion, after five 
ejectments brought to defeat his eſtate by a 
title paramount, and after refuſal by four dif- 
ferent anſwers to come to an account upon the 
foot of the mortgage, and to redeem (d * For, 


(c) Conway v. Shrimpton, 1 tee s Parl. Ca. 309. 
OP Ca. Abr. 596. Ca. 10. 738. Ca. 2. 


(d) Palmer er aP, v. Jackſon er a7. x Brown's Parl, Ca. 
194+ 
the 
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the non-redemption for thirty -eight years of 
the time elapſed, being accounted for, by hav- 
ing been occupied in different ſuits brought 
by the contending parties, a period of ſeventeen 
years only had run out between the time of 
ſettling that diſpute, and the exhibiting a bill 
to redeem. 


And if the mortgagee ſubmit to be redeemed, 
time will be no bar. 


Thus, where a bill was brought to redeem 
after the mortgage had been in poſſeſſion from 
1707 to 1732, the year in which the bill was 
filed (e); and the defendant (it being a family 
affair) ſubmitted by his anſwer to be redeemed 
notwithſtanding the length of time; Lord Hard- 
wicke, though he ſaid he ſaw no colour for the 
redemption, yet, on the defendant's ſubmiſſion, 
decreed an account of what was due for prin- 
cipal, intereſt, and coſts, and dire&ed the plain- 
tiff to pay the ſame in ſix months after the 
Maſter's report, or, in default, the bill to be 
diſmiſſed without coſts. 


Time will be no bar if the mortgagor remain 
in poſſeſſion f). As, where a perſon had cham- 


(e) Proctor v. Oates, 2 Atk. Rep. 140. 
% Rakeſtra w v. Brewer, $cl. Ca. Ch. 55. Moſely 189. 
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bers in Gray's Inn, and mortgaged them in 
1687, but continued .the poſſeſſion till 1700; 
at which time an order of the bench was made 
to deliver poſſeſſion of the mortgaged premiſes 
to the mortgagee; upon part of which he en- 
tered; but, as to the other part, the mort- 
gagor continued in poſſeſſion till 1708, when 


he died, leaving the plaintiff an infant, who 


came of age in 1714. From the death of the 
mortgagor, the mortgagee had poſſeſſion of the 
whole. A bill was brought to redeem in 1726, 
and it was ſo decreed at the Rolls, and the de- | 
cree was affirmed by Lord Chancellor King, 
who ſaid nothing was more clear than that, if 
the mortgagor was in poſſeſſion of any part, he 
ſhould be admitted to redeem the whole ; for, 
part of the chambers he might redeem as be- 


ing in poſſeſſion thereof, and part he could not, 


ſeparately from the whole ; therefore he ſhould 
redeem the whole. If the mortgagee were in 
poſſeſſion for twenty years, and no intereſt paid, 
there ſhould be no redemption allowed. In 
this caſe the mortgagor was in poſſeſſion of 
part, till 1708; from 1708 to 1714, the plain- 
tiff was an infant, ſo that was accounted for, 


and from that time it did not amount to twenty 
years. 


But, 
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But, in this caſe, the court would not enter 
into the queſtion, until they were ſatisfied the 
benchers had given the parties leave to try it 
by law, ſaying, that this regard was to be had 
to all the ſocieties at law, that all their diſputes 


might be determined amongft themſelves; and 


the court, baving determined the right, order- 
ed, that the benchers ſhould ſettle what was 
due for principal, intereſt, and coſts, and take 
an account of the ſeveral receipts and allow- 
ances. : 

On a bill brcught to redeem a mortgage of 
long ſtanding, an objection was made for want 
of parties (g) ; namely, that as there had been 
an abfolute conveyance made of this eſtate by 
the mortgagee without any clauſe of redemp- 


tion, with ſeveral limitations over, the perſons 


in remainder under this conveyance ought to 
have been parties. Et per curiam : when a 
mortgagee, who has a plain redeemable intereſt, 
makes ſeveral conveyances upon tr, in order 
to entangle the affair, and to render it difficult 
for a mortgagor or his repreſentatives to re- 
deem, then it is not neceflary that the plaintiff 
ſhould trace out all the perſons who have an 
intereſt in fuch truſts to make them parties. 


(g. Yates v. Hambly, 2 Atk. 237. 
But 


* 
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But where the redemption depends upon equit- 
able circumſtances, and the plaintiff 1s not in 
the common caſe of redemptions, and where 
the mortgagee in fee has made an abſolute 
conveyance with ſeveral limitations and re- 
mainders over, the decree cannot be complete 
without bringing at leaſt the firſt tenant in tail 
before the court. 


But on a bill by a ſecond mortgagee to re- 
deem the firſt mortgage, the mortgagor or his 
heir muſt be brought before the court ; be- 
cauſe without him complete juſtice cannot be 
done between all parties. 


I, the elder, and H, the younger (his ſecond - 
ſon) by ſurrender, conveyed the reverſion of 
copyhold eſtates (after the deceaſe of H the 
elder) to B, in fee, ſubject to redemption on 
the payment of gol. and intereſt, and B was 
admitted tenant to the land (). The eſtate 
was afterwards charged with a farther ſum lent 
to I the elder, and H the younger by B. 
Then I the younger, who ſurvived his father, 
deviſed the eſtate to & H, ſubje& to the mort- 
gage and died. Afterwards S H ſurrendered 


(45) Fell v. Brown, 2 Bro. Rep: Chan. 276. Et wid. 
Howes v. Wadham, Ridgway's Rep. 200. S. L. 
| the 
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the ſame eſtate, ſubje&t to the firſt mortgages, 
to F in fee, to ſecure the repayment of a ſum 
borrowed of F by himſelf. And by a deed 
bearing even date with the laſt-mentioned ſur- 
render, the uſes thereof were declared to be in 
truſt to ſell the ſame, and in the firſt place 
to pay himſelf the money by him advanced, 
with intereſt, and to pay the ſurplus to & H, 
his heirs, executors, or adminiſtrators. F was 
admitted tenant to the Lord. Then B, the 
firſt mortgagee, entered into poſſeſſion of the 
ſaid copyhold eſtates. & V died, leaving R II. 
of Baltimore, in the province of Maryland, his 
heir at law. F filed a bill againſt B, and R II, 
charging the latter to be abroad in America, 
and praying an account of what was due to B 
for principal and intereſt, and that B might 
account for the rents and profits, and pay to F 
what ſhould appear to be due to him, after 
paying ſuch principal and intereſt, and in caſe 
that ſhould not be ſufficient to ſatisfy Fs de- 
mand, that the eſtate might be ſold, and pro- 
per parties join for that purpoſe, and F be paid 
out of the purchaſe money, and the refidue 
paid and applied as the court ſhould direct. 
J by his anſwer acknowledged the poſſeſſion, 
and faid, that he was ready to account to ſuch 
perſon as ſhould appear to be entitled to the 

I equity 
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equity of redemption ; but that he did not 
know who was fo entitled, not knowing what 
was become of T H, whether he was living or 
dead, or whether he was ever married, or had 
left any child or children. One queſtion which 
aroſe in the cauſe was, whether there were pro- 
per Parties before the court, the ſuppoſed heir 
at law of 7 H, the mortgagor, being in Ame- 
rica, and his perſonal repreſentative not being 
before the court. On the part of F, it was in- 


ſiſted that there were ſufficient parties; that B 
had the real pledge in his hands, and although 


there might be a contract between the heir and 


the executor, that did not affect him. Between 
the firſt and ſecond mortgagees, it was not ne- 


ceſſary to make the mortgagor a party. All 
the decree was redemption of the firft mort- 
gage, and a conveyance to the ſecond, not an 
account of rents and profits, unleſs the mort- 
gagee was in poſſefſion. That neither the mort- 
gagor, nor the firſt mortgagee were hurt by its 
being unneceſſary to make the mortgagor a 
party to the bill between them; for the firſt 
mortgagee was liable to no farther account to 
the original mortgagor, the ſecond mortgagee 
deing bound only to make him juſt allowances; 
and if he ſhould do! otherwife, being liable to 
alt charges which might have been made againſt 
ad as 2 the 
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the firſt mortgagor in his account, with the 
original mortgagee. Sed per curiam : it is im- 
poſſible that a ſecond mortgagee ſhould come 
into this court againſt a firſt mortgagee; 
without making the mortgagor or his heir a 
party. The natural decree is, that the ſecond 
mortgagee ſhall redeem the firſt mortgagee, and 
that the mortgagor ſhall redeem him or ſtand 
forecloſed. It therefore muſt be neceſſary to 
have the real repreſentative before the court, 


though it is not neceſſary to have his perſonal 
repreſentative: 


Where a mortgagee aſſigns without the mort- 
gagor's joining, the heir of the mortgagor, on 
preferring a bill to redeem, has no occaſion to 
bring the original mortgagee before the court, 
for the aſſignee as ſtanding it in his place will be 
decreed to convey (i). 


Bill brought to redeem a mortgage againſt 
one who was then an ambaſſador in Spain—the 
court ordered all proceedings to delay for a year 


and a day, unleſs the ambaſſador ſhould return 
ſooner. 2 Vern. 317, 


(i) Hill v. Adams, 2 Atk. 39. 


Ff There 
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There is one caſe in which the legiſlature has 
thought proper to take from the mortgagor the 
equity of redemption, and to give the mort- 
gagee an abſolute eſtate in the land; that is, 
where the former 1s guilty of a fraud upon the 
latter by concealing prior incumbrances. In ſuch 
caſes it is enacted, by the 4 & 5 W. & N. cap. 
16, that if any perſon ſhall borrow any money, 
Kc. or become indebted for any other valuable 
conſideration ; and, for the payment thereof, 
ſhall voluntarily give a judgment, ſtatute, or 
recognizance, and ſhall afterwards borrow any 
other ſum of another, or for other valuable con- 
ſideration become indebted to ſuch other, and 
for ſecuring the repayment and diſcharge there- 
of ſhall mortgage lands to the fecond lender, 
or to any other perſon in truſt for him, and 
ſhall not give notice to the mortgagee of ſuch 
judgment, &c. in writing, before the execution 
of the ſaid mortgage or mortgages ; ſuch mort- 
gagor ſhall have no benefit in the equity of 
redemption of the lands mortgaged, unlefs ſuch 
mortgagor or his heirs, upon notice given by 
the mortgagee in writing under hand and ſeal, 
atteſted by two witneſſes, of ſuck former judg- 
ment, &c. ſhall within ſix months pay off and 


_ diſcharge the ſame, and cauſe the fame to be 


vacated and diſcharged. And if any perſon, 
who 
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who ſhall once mortgage lands for valuable 
confideration, ſhall again mortgage the ſame 
lands, or any part thereof, to any perſon, the 
former mortgage being in force, and ſhall not 
diſcover in writing to the ſecond mortgagee, 
the firſt mortgage; ſuch mortgagor ſhall have 
no relief or equity of redemption againſt the 
| ſecond mortgagee; but ſuch ſecond or third 
mortgagees may redeem any former mortgage. 
This a& not to extend to bar any widow of 
any mortgagor of her dower, who did not le- 
gally join with fuch huſband in ſuch mortgage, 
or otherwiſe lawfully exclude herſelf. 


On this ſtatute it has been determined (k), 
that- it 1s incumbent on the mortgagor, pre- 
vious to a ſecond mortgage of his lands, to give 
the ſecond mortgagee notice, in writing, under 
his hand, of all prior incumbrances. 


That a mortgage, which on the ftatute be- 
comes itredeemable (, although affigned over 
to another in confideration of what is actually 
due thereon for principal, intereſt, and coſts, 
ſtill remains irredeemable in the hands of the 


Stafford & a. v. Selby, 2 Vern. 589. 8. C. 1 E. 
Ca. Abr. 3 20. 5. (1) Mid. 


Ff a aſſignee, 
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aſſignee, who may take advantage of the ſtatute 
againſt clandeſtine mortgages. 


That, if a /ub/equent mortgagee redeem ſuch 
forclofing mortgage, he ſhall hold the eſtate 
irredeemable (m). 


That, if there are more lands in the ſecond 
mortgage than in the firſt, that is a caſe . 
in the ſtatute (n). 


That, the adding an acre or two would not 
exempt the caſe out of the ſtatute, but would 
be conſidered as a contrivance to avoid it (o). 


That a mortgagee, who claims the benefit of 
this ſtatute, muſt have conducted himſelf fairly 
throughout the tranſaction /p) ; it being in- 
tended to recompence honeſt mortgagees for 
the trouble, hazard, and charge they may be 
put unto, and not to cover a fraud or ill prac- 
tice in obtaining a mortgage, or an aſſignment 
thereof, or in becoming a purchaſer. 


— 


It ſeems that a voluntary mortgage is not 
within this act of parliament. To bring a caſe 


(m) Stafford et al. v. Selby, 2 Vern. 589. S. C. 1 E. Ca. 


Abr. 320. 5. | 
(n) Ibid. (% Ibid, (p) hid. 
within 
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within this ſtatute, the latter ſecurity muſt be 
made for a valuable conſideration, either original- 
ly credited to or afterwards permitted to con- 

tinue upon the ſecurity of the lands mortgaged, 
- otherwiſe it does not appear how the not diſ- 
cloſing of the former incumbrances could amount 
to the fraud, the prevention of which is the 
expreſs object of this act of parliament. The 
letter and ſpirit of the act points at a charge 
for valuable conſideration originally commuted 
for or intruſted to the ſecurity of the latter 
mortgage, and upon which the mortgages re- 
lies, 
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CAP. XII. 


OF A DEVISE OF MORTGAGES, 


IT is clear, that a mortgage is ſuch an in- 
tereſt or eſtate as is capable of being deviſed, 
and that any words in a will, clearly deſcriptive 
of the ſubject (ſuch will being in the caſe of a 
mortgage in fee, executed and atteſted ſo as to 
paſs real eſtates), will carry as well the ſubject 
pledged, as the money ſecured thereby. 


Thus (a), where G, the father of the de- 
fendant, being ſeiſed in fee of lands, mortgaged 
them to K and his heirs, with a proviſo for 
redemption; and afterwards X, by his will in 
writing, gave all his goods, bills, bonds, mort- 
gages, or ſpecialties, for monies to R K, and 


(a) Crips v. Gryſil, Cro. Car. 37. Trin. 2 Car. 2. 
| | made 
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made him his executor and died; the court 
were of opinion, that the words © all my 
morlgages made a good deviſe of the lands 


mortgaged, 


| It may be preſumed, that the words © ſecu- 
rities for money“ would have the ſame effect, 
for they are clearly deſcriptive of the ſubject, in 
its complex ſtate of the pledge, and the mo- 
ney ſecured thereby, 


And it ſeems clear, that if a mortgagee par- 
ticularly mentions and deſcribes lands mort- 
gaged (ö), ſo as that they are aſcertained as 
objects of his deviſe, they will pals, and the 
deviſee will be entitled thereby to a decree in 
chancery againſt the mortgagor and his heirs, 
to pay the money or be forecloſed. 


And even if the land in mortgage be not 
preciſely deſcribed, yet if the locality be point- 
ed out, and a teſtator has no other landed in- 
tereſt, except mortgages, anſwering, in point of 
ſit uation and circumſtances the language uſed, 
they will pals, 


(5) How . Vigures, 1 Ch. Rep. 33. 
Ff 4 
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Thus (c), where 4, mortgagee in fee of the 


| li Swan Inn at Chelſea, deviſed to B and his 
Wh | heirs all his freehold meſſuages and garden 
. grounds in Chelſea: It was held by Lord 
"1 Hardwicke, on a queſtion, whether the mort- 
1 gaged intereſt would paſs by this deſcription, 

i that, as it did not appear that the teſtator had 
A any other land there, 1t certainty would, 

br | 

i But, where one ſeiſed of divers lands (d) in 

i A, B, and C, in fee, the lands in C being in 


him by mortgage, and forfeited, made his will; 
and, after deviſing the lands in 4 and B to 
ſcyeral perſons and their heirs, and ſeveral lega- 
cies to other perſons, gave © all the re of his 
goods, chattels, leaſes, tes, mortgages, debts, 
ready money, plate, and other goods whereof 
. he was poſſeſſed, to his wife, after his debts 
and legacies paid,” and made her executrix, 
and died; whereupon ſhe entered into the lands 
mortgaged, and deviſed them to M and his 
heirs, and afterwards ſhe died. On an ejectione 
Jirme brought by the heir of the mortgagee 
againſt the deviſee of the wife, the ſole queſtion 
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Ca. Abr. 606. 41. | 


(4) Wilkinſon v. Merryland, Cro, Car. 447, 449) 450. 
Trin. 11 Car. 2. Sc. W. Jones 380. 
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was, whether the fee in the mortgages paſſed to 
the wife by this deviſe? And the Court were of 
opinion that no fee paſſed; for, that the heir 
ſhould not be diſinherited, nor the fee paſſed 
away, without an appareat intent ariſing out of 
the words of the will, And, in this caſe, it 
did not appear that he intended to paſs but 
ſuch things whereof he was poſſeyed, which 
extended only to things perſonal, or leaſes, and 
not to freeholds whereof he was ſaid in law to 
be ſeiſed. And perhaps he was not poſſeſſed 
of this land; for it was not found that the 
mortgagee entered and was in poſſeſſion, and 


commonly the mortgagor retained the poſ- 
feſſion until forfeiture. | 


In the ſame caſe (e) it was ſaid, it would 
have been very doubtful whether even an eſtate 
for life had paſſed to the wife if ſhe had been 
alive, becauſe the mortgages were coupled with 
only perſonal things, as goods, leaſes, eſtates, 
mortgages, debts, &c. which might be intended 
only of eſtates for years; and ſo much the 
rather, by reaſon of the words © whereof I am 


peſeſed.” 
And certainly, had the latter point been 
agitated during the life of the wife, and the 


e) Cro, Car. 450. 
de viſor 
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deviſor been poſſeſſed of mortgages for years, 


it would have been decided againſt her; be- 
cauſe the queſtion, as taken up by the court, 
was, whether theſe mortgages in fee were to be 
conſidered as real or perſonal eſtate ? And the 
unanimous opinion was, that they were of the 
former deſcription ; in which caſe, the words of 


this will would not have attached upon them : 


beſides, from the clauſe with the words, © goods, 
chattels, leaſes, eſtates, mortgages, &c.“ it 
could not have been inferred that the teſtator 
had an intention of paſſing eſtates in fee ſimple, 
as the ſentence, in which they were included, 
firſt took notice of an inferior kind of property 
but the natural conſtruction would have been, 
that the teſtator intended mortgages for years, 
which were of equal reſpectability, in conſidera- 
tion of law, with the leaſes and other property 
combined in the ſweeping clauſe. 


The force of this reaſoning, however, would 
have been in {ome degree weakened, if the teſ- 
tator had not been poſſeſſed of any- mortgages 
for years; becauſe, in that cafe, either the word 
mortgages in the will muſt have been totally 
rejected, which would have been repugnant to 
every principle of conſtruction; or, he muſt 
have been underſtood to mean ſuck mortgages 

2 ; as 
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as he had: and the rather in this particular 
caſe, becauſe at this time the queſtion, whether 
mortgages were to be conſidered as real or per- 
ſonal eſtate, turned upon nice and curious diſ- 
tinctions, in which few were converſant. And 
therefore, although if the teſtator had been 
poſſeſſed of ſuch property as would have an- 
ſwered the words of the will, without expound- 
ing them to attach upon mortgages in fee, the 
Caurt would have leaned to a conſtruction 
which would not injure the heir at law; it being 
a maxim that he ſhall not be diſinherited but by 
expreſs words or neceffary implication: Yet, 
if no operation could have been given to the 
words of the will, unleſs they had been held to 
affect the mortgages in fee, I ſhould think, that 
the ſubject matter being of ſo doubtful a na- 
ture, the intention would, in this caſe, have 
been ſtrong enough to have outweighed the 
claim of the heir. 


But now, the nature of mortgages being 
clearly underſtood, and the tranſaction (whe- 
ther the mortgage be in fee, or for years, for- 
feited or not) until forecloſure, confidered as 
a perſonal engagement only, in which the land 
is merely a pledge for the money, and remains 
in the mortgagor to every purpoſe (except that 

of 


„ ec ee ot 
. - 


Js - . 
— ld EIT” 9 * 
2 — 1 ——— — 
— + £ X ">" TT — 
1 


— —— 
n 1 3 8 
2 — b CEQ 2 Fx F = 


- 
— 


444 OF A DEVISE OF MORTGAGES. 


of ſecuring the loan) it is apprehended, on the 
authority of Cryps v. Gryfil, the words, in the 
principal caſe, would receive a different con- 
ſtruction, and carry all the teſtator's intereſt in 
wortgages, whether in fee or for term of years. 


But it has been held, that general words in a 
will, deſcriptive of the teſtator's real eſtate 
only, as © all his lands,“ or all his lands, tene- 
ments, and hereditaments, ſhall not paſs lands 
of which the teſtator was mortgagee in fee, 
where the words of the deviſe can be otherwiſe 
fatisfied, and the very diſpoſition and charges 
made, by him, of or upon the lands compriſed 
in the deviſe, are inapplicable to thoſe which 
he held only in mortgage, and there 1s nothing 
that affords an inference that mortgaged lands 
were intended to pals. 


Thus where L (J), being ſeiſed of ſeveral 
manors, of lands in H, of mortgages in fee 
which were forfeited, and of a great perſonal 
eftate, having no iſſue, made his will, and, 
after deviſing of part to his wife for life, and 
other legacies, gave “ all other his lands, tene- 


(J) Sir Litton Strode v. Lady Ruſſel e al. 2 Vern. 
G21. S. C. 2 Vent. 351. 3 Chan. Rep. 169. 3 P. Will. 61, 
62. 

ments, 
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ments, and hereditaments, out of ſettlement, 
to his nephew;” one queſtion was, whether 
theſe forfeited mortgages paſſed by the will un- 
der the general words, lands, tenements, and 
hereditaments? And it was unanimouſly agreed 


by the Lord Chancellor, aſſiſted by the Maſter 


of the Rolls, Lord Chief Juſtice Trevor, and 
Juſtice Tracy, that the mortgages in fee, al- 
though forfeited when the will was made, did 
not paſs by theſe general words. 


Again, where P(g), ſeiſed of lands in the 
counties of F, M, and D, conveyed them to 
G, by way of mortgage, and W was party 
thereto, and covenanted to pay the money if P 
failed, in which caſe G was to convey to him, 
which on P's negle& was done. IV entered on 
the lands, and enjoyed them ſeveral years; and 
being ſeiſed thereof, and alſo of other lands in 
other counties in Wales (whereof part lay in 
the county of M, as part of the mortgaged 
lands did) but of no lands in F and D, except 
thoſe mortgaged, made his will, and thereby 
deviſed all his lands, tenements, and heridita- 
ments, in the counties of 4, M, and C, or in 


(g) Sir John Wynne vv. Sir Thomas Littleton, et al. 
2 Ch. Ca. 51. Sc. 1 Vern. 3. Sc. 2 Vent. 35 1. Sc. Swinb, 
504. Et wid. infra. 449. 
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any or either of them, or el/ewhere within the 
dominion of Wales, to J W, and his heirs, and 
deviſed a rent-charge of 80l. iſſuing out of the 
fame lands : and, after the hequeſt of ſeveral 
great ſums and legacies, bequeathed all the reſt 
of his goods, chattels, and perſonal eftate what- 
ſoever (his debts, legacies, and funeral expences 
being firſt paid) unto his loving———whom 
he made ſole executor of his laſt will, and left 
a blank unfilled up ; the queſtion was, whether 
the lands mortgaged ſhould paſs to J V by 
this deviſe, or, whether the adminiftratrix 
ſhould have them? And it was decreed in 


, favour of the adminiftratrix for theſe reaſons g 


firſt, that the teſtator made ſpecial mention of 
the three counties in which his own lands of 
inheritance laid, not of the counties in which 
the mortgaged lands laid, but only added the 
general clauſe, currente ealamo, or elſewhere 


within the dominion of Wales; that, having 


firſt deſcended to particulars, he had thereby 
ſo limited and circumſcribed his intention that 
the general fortuitous clauſe could not open or 
enlarge it; for, that was but in the nature of 
an et cœtera, which might ſerve to fetch in 
ſmall parcels of land, that were the teſtator's 
own inheritance, laying out of the three coun- 
ties particularly mentioned (of which, in truth, 

| there 
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there were ſome) but could never reach the 
mortgaged lands which were of a different na- 
ture; and the rather in this caſe, becauſe they 
were of great value, equivalent to, if not ex- 
ceeding, the value of his other lands, and there- 
fore might not paſs by ſuch a general clauſe, as 
if only ſkirts and members of the other lands. 


Secondly, becauſe the will had charged the 

lands that paſſed, by the deviſe of all his lands, 
with a rent-charge for life, and no one could 
be thought ſo improvident as to grant a rent 


for life out of lands, which were every day re- 
deemable. 


But it was obſerved by the court, that it 
might have been otherwiſe; ſuppoſe the deviſe 
had been, of all his lands in the ſaid three 
counties, and then, without more faid, © that 
the re of his perſonal eſtate ſhould go to his 
executor;” for then, perhaps, the mortgaged 
lands would paſs ; as otherwiſe, there would 
have been nothing to anſwer, or make ſenſe of 
that clauſe, © and the refidue of his perſonal 
eftate, &c.” for that would have implied that 
he had already deviſed ſome part of it, or at 
| leaſt evinced, that he meant part of it ſhould 
have paſſed : but, as this caſe was, theſe words 

were 
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were well underſtood, and they effectually an- 
ſwered without any ſuch conſtruction; for, be- 
fore that clauſe in the will, the teſtator had de- 
viſed divers legacies that in the whole did 
amount unto 1 5ool. 


Again (v), where one being mortgagee in fee 
of an eſtate, for ſecuring 23, oool. died, having 
firſt quly made his will, whereby he gave and 
bequeathed the ſaid ſum of 25,0001. and in- 
tereſt, due on the ſaid mortgage, to his execu- 
tors upon certain truſts 5 and he gave, deviſed, 
and bequeathed, all the reſt, reſidue and re- 
mainder, of his eſtate and effects whatſoever 
and whereſoever, and of what nature or kind 
ſoever, and every part and parcel thereof ( /ib- 
Ject to the payment of his debts, and to the 
payment of an annuity of zol.) unto and to 


the uſe and behoof of his fiſter, her heirs, and 


aſſigns, for ever; and the queſtion was, whether 
the legal eſtate, in 'the mortgaged premiſes, 
paſſed by the will. His Honor ſaid he had no 
doubt about it, and adjudged that it did not 


_ 


( Duke of Leeds v. Munday, 3 Vez. Jun. 348. 


Tho 
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The reader will obſerve, that though the de- 
ſcription uſed in the clauſe in queſtion is as 
comprehenſive as could well be imagined, and 
ſufficient to include every ſpecies of property 
the teſtator was capable of deviſing, yet the 
purpoſes to which the eſtate deviſed was ſub- 
jected, were perfectly incompatible with the 
nature of the intereſt the mortgagee had in the 
mortgaged premiſes, and the mortgage - money 
was not given to the reſiduary deviſee. 


But in the caſe of the Attorney General v. 
Bowyer (i), old mortgages were held to paſs by 
will, as the teſtator's property. 


The deciſions in the caſes of Strode and 
Rufell, and Wyn and Littleton(k), may like- 
wiſe be ſupported by another principle, that in 
truth lands in mortgage are not the teſtator's own 
lands in notion of equity, which, as we have 
ſeen, conſiders them only as pledges for money, 
and the teſtator's ſubſtantial and beneficial 
intereſt therein, not as real, but perſonal pro- 
perty; under which view it ſeems reaſonable 
not to conſider ſuch lands as comprehended 
under the extent of general words, expreſſing 
a diſpoſition of the teſtator's real property, 


(i) Attorney Gen. v. Bowyer, 3 Vez. Jun. 714. 
(4) Supra. 444» 5 
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without any apparent intent of including the 
perſonal. But theſe diſtinctions will not hold, 
it is apprehended, where the words and ap- 
parent intent of a teſtator expreſsly and clearly 
extend to his whole property ; inſtances of 
which occur in practice: as if a teſtator, poſ- 
ſeſſed of real and perſonal property of different 
kinds, and among the reſt mortgages in fee, 
were to deviſe © all his property, of every kind, 
and whereſoever being, that he ſhould be poſ- 
ſeſſed of, or any ways entitled to,” &c. or 
all his real, leaſehold, copyhold and perſonal 
eſtate and effects, of what nature or kind ſoever 
the ſame may be,” would it be poſſible to 
deny that the teſtator's eſtate or intereſt in any 
mortgaged lands paſſed by theſe words, without 
aſſerting that ſuch his eſtate and intereſt in 
thoſe lands was no part of any kind of property 
to which he was any wiſe entitled ? Or, in 
other words, that the teſtator was not entitled 
to any kind of. property at all in lands mort- 
gaged to him? Whoever ſhould aſſert this by 
way of taking mortgaged lands out of a deviſe, 
avould, at the ſame time, preclude any deſcent 
to the heir; for if the teſtator had no ſort 
of property at all in the lands, he had none to 
tranſmit to his heir. Therefore it is conceived 


that if a mortgagee has any property in the 


lands mortgaged, then, be it what it may, it 
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will paſs by words expreſsly diſpoſing of his 
whole property, of whatever kind or deſcription 
of title, if his will be executed as is required to 


paſs ſuch property. 


Another caſe which frequently occurs in 
practice, is, where a teſtator deviſes his real 
eftates, and his perſonal property, or the reſidue 
thereof, in terms ſufficiently comprehenſive to 
include both, to one or more perſons in truſt 
for ſotme given / purpoſe, as payment of debts 
of any other object, and makes ſuch parties 
executors, and dies ſeiſed and poſſeſſed of mort- 
' gages in fee, and other real eſtates, in which 
he has an abſolute and entire intereſt, and of 
money and other perſonal property. It is ap- 
prehended that in ſuch caſes the mortgages in 
fee, that is, the teſtator's whole eſtate and in- 
tereſt in the mortgaged lands, as well as the 
money ſecured thereby, would paſs; for ſuch 
a deviſe to perſons conſtituted executors, Who, 
without it, would be entitled to receive the 
money due on the mortgages and apply it as 
directed, implies the intent of inveſting the de- 
viſee with the legal eſtate in the ſecurities, as 
expedient for, and ſubſervient to, the execution 
of the truſts of the executorſhip (1). 


(1) Fid. Ex parte Sergiſon, 4 vez. Jun. 147. 
Gg2 But 
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But after a decree for forecloſure nif, and 
a fortiori, after ſuch decree made abſolute, 
mortgaged eſtates will paſs by words in a ſub- 
ſequent will applicable to a deviſe of his real 
property. 


G being indebted to I, his brother, 640l. (m) 
deviſed to him a mortgage of 6931. of which 
he had gotten a decree of forecloſure, but 
before the account was taken, or the mortgagor 
abſolutely forecloſed, in theſe words, © And to 
my brother and his heirs, my other freehold 
eſtate in Fever/ham. Et per Curiam, the lands 
in mortgage, being deviſed as real eſtate, ſhall 
be conſidered as ſuch between the deviſor and 
deviſee. 


If a deviſe be made of lands mortgaged (n), 
no decree, to redeem, or be forecloſed, can be 
made againſt the heir of the deviſor, but oy 
againſt the mortgagor and his heirs. 


A deviſe of money on tg does not 
carry the intereſt due at the time of the death 
of the teſtator. 


(m) Garret v. Evers Moſely, gg: tt < 
(n) How w. Vigures, ſupra, 166. 


3 8 Thus, 


— 
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Thus, where E made his will (o), and thereby 
gave to T Zool. which he had at intereſt, ſe- 
cured by a mortgage on the eſtate of M; and 
alſo gave him all the meſſuages, lands, and 
tenements, conveyed for ſecuring the payment of 
that money, until the ſame ſhould be paid and 
diſcharged ; and, ſoon after making his will, 
died, at which time two months intereſt was 
due on the mortgage. The Lord Chancellor 
was of opinion, on exceptions to the Maſter's 
report, that only the principal ſum of gool. 
which was ſecured by the mortgage, paſſed by 
the will, and that the deviſee was not entitled 
to any intereſt due thereon. His Lordſhip 
ſaid, that if there had been only the firſt clauſe 
in the will, it would have been extremely clear 
that only the principal ſum paſſed thereby, 
and that the intereſt due did not paſs ; for, 
that clauſe could haye conveyed nothing but 
the principal ſum of 3ool. for which the mort- 
gage was made a ſecurity. And his Lordſhip 
compared this to the caſe of a man's giving 
a bond to another, in which a third perſon 
was become bound to him ; there, the principal 
ſum only paſſed, and not the intereſt incurred 
upon it in the life of the party; the reaſon of 


(%) Roberts v. Kyffin, Barnard, 259. Sc. 2 Atk. 113. 
. which 


454 or A DEVISE OF MORTGAGES, 


which was, that the teſtator appeared to have 
intended to convey ſomething that was certain, 
and not that which was uncertain, The queſ- 
tion then was, whether the ſubſequent words 
And alſo I give him all the mefſuages, lands, 
Sc.” made any difference. Had this clauſe 
gone no farther than to have conveyed the 
meſſuages, lands, and tenements, ſecured for 
the payment of the money, it might have been 
more doubtful, whether, under theſe words, the 
intereſt might not have paſſed as well as the 
principal. For it might have been ſaid that 
thoſe words were only deſcriptive of the lands 
that were mortgaged, and that, under thoſe 
words, the teſtator might have intended to 
have given the whole that was ſecured, namely, 
the intereſt as well as the principal. However, 
his Lordſhip ſaid that would have been a 
ſtrained conſtruction. But the words in this 
clauſe did not rett there, for they went on and 
ſaid © until the ſame ſhould be paid and di/- 
charged,” that was, until the 3ool, be paid 
and diſcharged. And from thence an argu- 
ment might be drawn, that nothing but the 
300l. was intended to paſs : beſides, the ordi- 
nary rule in the conſtruction of wills, was, 
that where a former clauſe in a will was ex- 
preſs and pariicular, a ſubſequent clauſe that 
was 
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was dark. and obſcure ſhould not enlarge it. 
And as a bequeſt of the principal will not 
transfer the intereſt due on a mortgage, fo 
neither will a bequeſt of the arrears transfer the 


principal. 


Teſtatrix having a mortgage for 400ol. (p) 
upon the eſtate of which her brother was tenant 
for life, and alſo having her brother's bond 
for 1200. arrears of intereſt upon the mortgage, 
diſpoſed in this manner: © I give to my bro- 
ther IL, the arrears of my mortgage upon his 
eſtate, likewiſe a bond from him in my poſ- 
ſeſſion, to be delivered to him.” The queſtion 
was, whether theſe words included the principal 
due on the mortgage? Et per curiam, the 
arrears of a mortgage does not mean the mort- 
gage itſelf, but what may be then due for in- 
tereſt; in a word, what may be due at her 
death. 


A doubt is made by the reporter of the caſe 
of Ellis v. Gnavas (q), (determined in the 32 
and 33 Car. 2. which was between two and 
three years after the making of the ſtatute of 


(p) Hamilton v. Lloyd, 2 Vea. Jun. 416. 
(2) Ellis v. Gnavas, 2 Cha. Ca. 59. infra. 


Gg4 frauds) 
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frauds) whether, if a mortgagee had deviſed 
the mortgaged lands by will in writing, but not 
atteſted according to that ſtatute (and the will 
had been proved in the Eccleſiaſtical Court) 
the deviſee or the executor ſhould have the 
land or money, when clearly the deviſor meant 
the- executor ſhould not have it ? The anſwer 
to which queſtion ſeems to me, to depepd 
upon the ſolution of another, namely, whether 
a deviſe by a mortgagee of lands, mortgaged to 
him, be within the fifth ſection of the ſtatute 
of frauds (r)? For if it be, the interition of 
the deviſor, however ſtrongly expreſſed, will not 
affe& the property deviſed, or interrupt it in 
its courſe from the teſtator to thoſe, to whom, 
by the deſignation of the law, it would have 
paſſed, had no ſuch will been made or intention 
expreſſed : unleſs the circumſtances required 
thereby (among which is that of being ſigned 
by the party deviſing, or ſome other in his 
preſence and by his direction, and ſubſcribed 
in his preſence by three or more witneſſes) had 
been actually complied with. 


1 have not, in the courſe of my reſearches 


upon this ſubject, met with any caſe expreſsſy 


(r) Edleſtone v. Streaks, 1 Show. 89. Carth, 79. 81. 
3 Mod. 260. Lee v. Libb. 1 Show. 68. 88. Carth. 35 


deter- 
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determined upon this point; the reaſon of 
which I apprehend to be, that it has been uni- 
verſally held to be out of the ſtatute, the words 
of which are, that, „all deviſes of lands. and 
fenements ſhall be in writing, &c. (s); which 
words, being confined to real property only, 
clearly exclude mortgages. . For, as the words 
lands, tenements, and hereditaments, in a de- 
viſe, have been determined not to include 
mortgages (t), if there was any other ſubject in 
the will upon which they would operate, be- 
cauſe thoſe words are applicable to real pro- 
perty: ſo, they muſt be held to exclude mort- 
gages, when made uſe of in a ſtatute; the 
intent of which is, to reſtrain the diſpoſition of 
real property by deviſe, unleſs the circum- 
ſtances, thereby required, are complied with. 


And, although I have found no caſe ex- 
preſsly determined upon this particular point, 
yet it is a concluſion neceſſarily reſulting from 
the ſecond reſolution of the court in the laſt- 
mentioned caſe, vix. that although the teſtator, 
after making his will, forecloſed the mort- 
gages (u), or obtained a releale of the equity of 


(s) 2 Bur. 978. | 
9 Sir Litton Strode v. 2 Ruſſel, 0 
0 Ibid. 


hs. 
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redemption, yet they would not paſs by the 
words, lands, tenements, and .hereditaments, 
contained therein, but would go to the heir at 
law ; the reaſon of which reſolution 1s plainly 
that they are in the nature of new purchaſes, 
which the teſtator had not, at the time of the 
making his will: and therefore, by law, could 
not paſs thereby, however ſtrong the intention 
of the teſtator might be that they ſhould. 


* 


CAP, 


CAP. XIII. 


OF PRIORITY OF INCUMBRANCES IN LAW 
AND EQUITY, IN WHICH THE DOCTRINE 
OF TACKING PRIOR AND LATTER SECU» 
RITIES TOGETHER IS CONSIDERED, 


IT is a general rule that wherever a right in 
equity attaches againſt any perſon, that equit- 
able right binds all perſons claiming under or 
againſt that perſon, who have not ſpecific liens 
upon any part of his property. From hence it 
follows that general creditors are in all caſes | 
bound by a particular equity. This is the con- 
ſtant practice in all caſes of agreement. 


Therefore if money be lent and there is a 
contract or agreement for a mortgage, if the 
party dies without making a mortgage, and the 

2 eſtate * 
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eſtate deſcends to the heir as aſſets for ſpecialty 
debts, that contract is ſuperior to the right of 
thoſe ſpecialty creditors. And a court of equi- 
ty, after the death of the party, and when all 
their engagements are to be arranged, will give 
a ſpecific lien. As in the caſe of Sir Simeon 
Stuart (a), who was indebted to V who preſſed 
him for ſome ſecurity. Sir & & ſent him a let- 
ter engaging to make a mortgage on ſome part 
of his, S's eſtates. Between the date of his let- 
ter and his death, he had made a conveyance 
to truſtees for the payment of all his debts. 
It being held that there was a ſufficient con- 
tract for a mortgage, the queſtion was, whether 
had a right to ſtand as a mortgagee in pre- 
ference to the general creditors; and it was 
held that general creditors could not ſtand in 
any other way, than the perſon from whom 
they claimed, at the time the aA was done in 
their favour, and therefore were bound by all 
the equity, to which he was liable, it was there- 
fore held a mortgage from the date of that letter, 
and was claſſed prior to a judgment ſubſequent. 


On appeal to the Houſe of Lords in the cafe 
of Symes et al. v. Symonds et al. (b) it was ſet- 
(a) Stated 3 Vez. jun. 576. 582. 


(4) Symes et al. creditors of Sir W. Baſſet v. Symonds 
1. creditors by mortgage, 1 Brown's Parl. Ca. 66. 


tled, 
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tled, that if there be ſeveral mortgages or other 
incumbrances upon the ſame eſtate, the firſt 
iucumbrancer who has the legal eſtate, ſhall be 
preferred to the ſecond, and ſo on, according 
to the periods at which their reſpective ſecu- 
rities bear date; and that mortgages were not 
to be preferred, but will take place according 
to priority, and as they ſtand in order of time 
with ſtatutes, judgments, and recognizances. 


So, in another ſuit reſpecting the ſame eſtate, 
(e) the caſe was Sir B, in 1687, borrowed 
one thouſand pounds of Lady B, on a judg- 
ment; at that time there was a term of years 
kept on foot and affigned to N, Lady B, and 
S B, to attend the inheritance. Afterwards, in 
1688, Sir B and N, one of the three truſ- 
tees, aſſigned the term to ard M, for ſecuring 
one thouſand five hundred pounds by way of 
mortgage: then Sir W B, together with the 
two other truſtees, vis. Lady B and S B, af- 
Agned the term to G, for the better ſecuring 
the 1000!. due to Lady B,; the queſtion was, 
whether V and M ſhould have the: benefit. of 
the whole term, or only of a third part of it, one 
only of the three truſtees having joined in the. 


(c) Lord Briſtol et a. creditors of Sit William Baſſet 


v. Hungerford 7 a/. 2 Vern, 524. 1 Eq. Ca. Abr. 142. 
Ca. 5. a 0 # 128 | 
aſſignment ? 


4 
| 
by 
} 
il 
f 
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aſſignment ? It was inſiſted that, although but 
one-third part paſſed as to the legal eſtate, yet 


the ceſtui que truſ could make a good affign- 


ment in equity, and Lady J ought to be bound 
thereby; becauſe ſhe lent her money on the 
credit of the judgment, and, before the aſſign- 
ment to G, had notice of the aſſignment to W 
and M. But the Lord Keeper determined, that, 
although there was a term attendant, yet a judg- 
ment was an eguzzable lien on the inheritance, 


and, conſequently, affected the term; and there- 


fore Lady B, having got the legal eſtate as to 


two-thirds of the term in G, in truſt for her- 
ſelf, ſhould have the benefit thereof, although 
ſhe had notice of the mortgage and aſſignment, 
made by the ceftuz que truſt, NY with one 
of the truſtees. 


So /d), ad there was a firſt mortgage which 
was paid off, but no re-conveyance, and next @ 


Judgment creditor, and the plaintiff, a ſecond 


mortgagee, filed a bill againſt the firſt mort- 
gagee, the mortgagor, and judgment-creditor, 


to have a re-conveyance from the firſt mort - 


gagee (he being ſatisfied) which he acknow- 
ledged by anſwer ; the firſt mortgagee, pending 
the ſuit, afſizaed the mortgage to the judg- 
ment creditor; and the Lord Chancellor de- 


(4) Turner v. Richmond, 2 Vefn. 81. 
| clared 


* 
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clared this to be juſtifiable in both : and de- 
creed that, unleſs the plaintiff, the ſecond mort- 
gagee, would redeem, and alſo pay off the debt 
by judgment, the bill ſhould be diſmiſſed. 


We muſt here remark, with a view to ſome 
obſervations that will hereafter occur in this 
chapter, that, in the two laſt-mentioned caſes, 
the aſſignments of the legal eſtate were not made 
with a view to alter the priorities amongſt the 
claimants, but to preſerve them as they ori- 


ginally ſtood. 


But the laſt propoſition, as to the diſcharging 
incumbrances, muſt be underſtood with this 
reſtriction, that the mortgagee be not guilty of 
any fraud or artifice, þy concealing his mort- 
gage, or otherwiſe, to induce another perſon to 
give credit to, or lend his money on, ſuch ſub- 
ſequent ſecurity; for, if he be, the ſubſequent 
incumbrancer will gain a priority thereby. 


Thus, where, on a treaty of marriage between 
A and B, C the father of 4, and D the father of 
B, had a meeting together (e); at which meet - 


6) Berrysford v. Millward, Barnard Rep. 101. Sc. 2 
Atk. 49. Vid. Sheph. Prac. Counſ. 482. pl. 9. And gue. 
if ſuch conduct not avoid a prior claim, at law, as fraudulent. 


ing 
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ing M, who had a mortgage upon C's eftate, was 
accidentally preſent; C and D diſcourſed toge- 
ther on the ſubject, and talked of making a 
ſettlement upon the eſtate on which the mort- 
gage to M was ſecured : AM never mentioned to 
D that he had ſuch mortgage, but called out C 
and reminded him thereof. M then agreed with 
C that he would take his perſonal ſecurity for 
the money, and they returned, when an agree- 
ment was entered into between C and D, in 
the preſence of MN, to ſettle the eſtate in ſtrict 
ſettlement. The marriage took effect, and M 
brought an ejectment to recover the poſſeſſion 
of this eſtate ; whereupon A and B brought a 
bill againſt M and C, in order to have a per- 
petual injunction: M admitted all the facts, 

but pretended not to remember any thing of 
the agreement to accept C's perſonal ſeeurity for 
the money lent. C was examined as a witneſs 
in- the cauſe for both parties, and ſwore to the 
fact of that agreement : and the Lord Chan- 

cellor was of opinion, that the plaintiffs were 
well entitled to a perpetual injunction, and 
ought to be relieved under the head of fraud; 

for that M having voluntarily concealed his 
mortgage at the time of the treaty of marriage, 
was. not entitled to have any benefit from it. 


againſt the plaintiff. 
The 
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The equity of the latter incumbrancer will 
be ſtill much greater, if the firſt incumbrancer 
be concerned in tranſacting the ſubſequent 


ſecurity, and omit to inform him of the de- 
mand. 


So, where D, N, and H, having lent B goool. 
upon a mortgage in fee of the manor of F, and 
on a ſtatute in 1600/. penalty as a farther ſe- 
curity (//; and I being a counſellor, and after- 
wards conſulted by J as to a loan of 200. to B, 
on a mortgage of the manor of G, encouraged 
him to lend his money, drew the mortgage- 
deed, and inſerted therein a covenant that the 
eſtate was free from incumbrances, making no 
mention of the ſtatute which was taken, becauſe 
T was ſuppoſed to be deficient. The queſtion 
was, whether H ſhould be admitted to take 
advantage of the ſtatute to leſſen J's ſecurity 
upon the manor of G? And it was held he 
ſhould not; for if he, who only concealed his 
incumbrance, ſhould be poſtponed, much more 
ought H, who was intruſted as counſel by the 
mortgagee, promoted the loan, and drew the 
conveyance with covenants that the eſtate was 
free from incumbrances. 


Y Draper er a. v. Borlace et a, 2 Vern. 370. 
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And if a firſt mortgagee be a witneſs to a ſe- 
cond mortgage-deed, and, knowing the con- 
tents thereof, do not acquaint ſuch ſecond mort- 
gagee with his former mortgage, this will give 
the latter a preference /g). 


It is likewiſe ſaid, that it will make no dif- 
ference, although it be not in proof that the 
witneſs knew the contents of the ſecond mort- 
gage; for, ſince it does not appear but that he 
might have known them, the law will preſume 
that every witneſs, who can write or read, is ac- 
quainted with the ſubſtance of a deed or inſtru- 
ment which he, having atteſted, undertakes to 
ſupport by his evidence (CI). 


Thus, where N's younger brother, having an 
annuity of 1001. per annum charged on lands 
by his father's will, contracted with Z7 for ſale 
thereof (i); I went to NM, and informed him 
of his intended purchaſe, deſiring to know of 


g) Mocatta et al. v. Murgatroyd. 1 P. Will. Rep. 393. 
(hb) Ibid. | 


() Hobbs v. Norton, 1 Vern. 136. Vid. 2 Eq. Ca. 
Abr. 515. pl. 3. Watts v. Creſwell, 9 Vin. Abr. 415. 
pl. 24. See Dyer v. Dyer, 2 Chan. Ca. 108, where 
the Lord Chancellor ſays ignorance of his title differs the 
caſe, 


him 
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him if his younger brother had a good title to 
it, and whether his father was ſeiſed in fee at the 
time of making the will, and if it had ever been 
revoked. N told him he believed his brother 
had a good title, and that he had paid him the 
annuity for twenty years ; but at the ſame time 
informed him, that he heard there was a ſettle- 
ment made of his father's lands before the will, 
which was in the hands of 7, but that he had 
never ſeen it, and therefore could not tell what 
were its contents; and encouraged the purchaſe, 
telling H he had not only paid his brother the 
annuity to that time, but had alſo paid his 
ſiſters three thouſand pounds under the ſame 
will. The purchaſe was completed, and after- 
wards N got the ſettlement into his hands, and 
would have avoided the annuity, the lands be- 
ing thereby intailed. H's bill was to have the 
annuity decreed or repayment of his purchaſe- 
money; and though, on the hearing, there was 
no proof that N had any notice of the contents 
of this ſettlement at the time he promoted the 
purchaſe, yet the Lord Keeper decreed the re- 
purchaſe of the annuity merely on the encou- 
ragement N gave II to proceed in completing 
the contract; for that it was a negligent thing 
in him not to have made himſelf acquainted with 
his own title, that he might have informed the 
purchaſer of it, when he came to enquire of him. 
AR And 


468 OF PRIORITY IN INCUMBRANCES, 


And ſuch conſtructive fraud not only binds 
the party himſelf perſonally, from whoſe negli- 
gence it ariſes, but. alſo binds the lands, &c. 
charged. 


Thus where B, the elder brother of I B, was 
under a ſettlement entitled to a real eſtate, 
charged with 8oo0ol. for one younger child of the 
marriage, but ſubject to a proviſo, that, if the 
father ſhould give to any of his daughters, or 
younger ſons, any money or lands, for or in ad- 
vancement in marriage or otherwi/e, the value 
thereof ſhould be deducted from the portion, 
unleſs he ſhould by writing declare to the con- 
trary (T). The father deviſed to IJ B 40000. 
after the death of his (the ſon's) mother, and 
the reſidue of his perſonal eſtate, and died. 
Then the elder ſon ſuffered a recovery by which 
he obtained the fee ſimple in the lands. After- 
wards I B applied to P to lend him 3000 l. on 
the ſecurity of the 80001. portion, for which he 
aſſigned 50001. part of the 8000!. as a ſecurity, 
and alſo entered into a bond in a penalty for the 
ſame. P, previous to lending the 3000 l. ap- 
plied by his ſolicitor to B, informing him of 
T B's application, and defired to be informed, 


(4) Richman v. Morgan, 1 Bro. Chan. Rep. 63. 2 Bro. 
Rep. Chan, 388.* 


whether 


* 
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whether the 8000 l. was a ſubſiſting charge | 
upon the eſtate; when B declared that it was, 
and that P might ſafely advance his money 
upon the ſecurity. B alſo afterwards applied 
for, and obtained a ſum of money to pay off 
the 8000l. portion; and gave P's ſolicitor no- 
tice that he would pay off the 3oool. at the 
end of ſix months after the notice: B dying 
ſoon after, the money was not paid, but from 
the death of his father, and down to his own 
death, he paid the intereſt of the 8goool. Upon 
his death the eſtate deſcended to his two daugh- 
ters. B had poſſeſſion of the ſettlement, and 
knew of the advancements of the father to JB; 
but ſuppoſing them not to affect the portion, 
did not reveal the ſame to P. A bill was filed 
by the mortgagee againſt the daughters to have 
the 3oool. raiſed and paid out of the ſettled 
eſtate. They ſet up as a defence, that the be- 
queſt of the 4000. and of the reſidue, was a 
ſatisfaction for the portion under the proviſo in- 
ſerted in the ſettlement. And it being held 
that the bequeſt was a ſatisfaction, it then be- 
came a queſtion, whether B had not bound 
himſelf and the land notwithſtanding, by his 
declaration © that the portion was a ſubſiſting 
charge?” Tt was agreed on behalf of the daugh- 
ters, that if B knowingly miſrepreſented the 
caſe to P's attorney, it certainly muſt bind 

H h 3 him. 
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him. All the caſes were that the perſon miſre- 
preſenting was bound by his own miſrepre- 
ſentation; but this went ſomething farther, 
namely, to bind the lands, If a man was 
guilty of a fraud, by which the land was af- 
fected, the miſrepreſentation would bind the 
land; but if there was no fraud, the land could 
not be affected. It was the duty of P's ſolicitor 
to make every inquiry; he ought to have made 
the truſtees parties. It was great negligence on 
his part not to take a legal ſecurity. He ought 
to have enquired what 7 B took under the will. 
The principle the court wept upon, was by act- 
ing upon the conſcience of the defendant in 

| ſuch caſes; if the defendant was acting againſt 
conſcience, the court would apply a remedy, 
but there was in this caſe nothing againft con- 
ſcience. B was ignorant of the legal effect of 
the legacies. If then there was no fraud, there 
was nothing for the Court to relieve againſt, 
and the land could not be bound. But by 
Buller, Juſt. (who fat for the Chancellor) the 
only queſtion 1s, whether P has a right to have 
3000!. raiſed for payment of his debt, out of 
the eſtate of B. It is argued, that this is not 
to be done unleſs there is ſuch a fraud as to 
affect land, and that here was no fraud, but 
B ated innocently. It brings to my mind a 
caſe tried before me at Guildhall, by one mer- 
chant 
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chant againſt another, for giving a falſe cha- 
racter of a third perſon, by which the plaintiff 
was induced to give him a credit, and loſt his 
money; my direction to the jury was, that, if 
one man tells another a falſehood by which he 
is injured, the deceived perſon has his remedy 
by an action. Thoſe who wiſh to maintain the 
daughter's caſe, argue, that B the father was a 
total ſtranger to the cafe, which argument admits 
the principle, that if he had been intereſted, the 
declaration would bind. Here the perſon of 
Whom the queſtion was aſked, certainly had no 
intereſt. Fraud is a queſtion of law, and of 
fact. It is always conſidered as a conſtructive 
fraud where the party knows the truth and 
conceals it, and ſuch conſtructive fraud always 
makes the party liable. I think that here B 
knew of the proviſo and advancements, and that * 
in this court he was obliged to take notice of 
them. In fact he had expreſs notice. It is not 
like the caſe of a latter deed referring to a for- 
mer one. The enquiry was a very proper one 
on the part of P, and completely repelled any 
imputation of negligence in his agent, and the 
enquiry was properly made of the party imme- 
diately intereſted. B, at the time of the en- 
quiry, had the equitable intereſt in the eſtate, 
and, upon the application, aſſured P, that he 
might ſafely lend his money. The enquiry was 
Hha4 the 


472 OF PRIORITY IN INCUMBRANCES, 


the moſt material P could make. If B admitted 
the term to be in exiſtence, he muſt be bound 
by his admiſſion. He had full notice, and in- 
duced P to lend his money, which was a fraud 
that would affect the daughter's eſtate. The 
term muſt, therefore, be held to be in force to 


ſecure the 3ooo!l. and the truſtees muſt raiſe 
that ſum, 


And if ſuch ſubſequent mortgagee apply to a 
prior incumbrancer, to know if he hath any in- 
cumbrance or mortgage on the eſtate upon which 
he intends to take a ſecurity, and he denies that 
he bath any, he will loſe his priority. 


But, in this caſe, it will be neceſſary for ſuch 
ſubſequent mortgagee, or his agent, to inform 
the prior incumbrancer that he is about to lend 
the mortgagor money, or otherwiſe he will not 
on denial loſe his priority; for he is not bound 
to anſwer unleſs he knows of ſuch intention, as 
the queſtion may be put, merely to ſatisfy an 
impertinent curioſity, | 


Thus, where R had lent money to 5 upon a 
mortgage (1), and IJ being likewiſe about to 
lend & money, directed G to enquire of A, 
whether he had any incumbrance or mortgage 


(!) Ibbotſon v. Rhodes. 2 Vern. 554. 
on 
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on that eſtate, who denied that he had, and on 
a ſecond application returned the ſame anſwer; 
R acknowledged that G met him in a public 
market, and enquired of him what money & 
owed him, but denied that G informed him 7 
was about to lend & money; nor did G, on croſs 
examination, take upon himſelf to ſwear he did; 
the Lord Keeper directed an iſſue to try whe- 
ther G told the defendant that the plaintiff was 
about to lend money on the eſtate of S, when 
he enquired what S's debt was. 


And if there be ſeveral equitable intereſts 
affecting the ſame eſtate (m), they will attach 
upon it according to the reſpective periods at 
which they commenced ; for it is a maxim in 
equity as well as in law, that“ Qui prior ef 
tempore potior eft jure.” 


So, where Job Smith and Samuel his ſon 
mortgaged an eſtate by feoffment to Winter, 
and Samuel afterwards died, leaving Elizabeth 
Smith his heir, who married Thomas Brom- 
wich (n); Thomas took an aſſignment of the 
mortgage in the name of Anthony Bromwich 
in truſt for himſelf. Then Thomas mortgaged 


(m) 2 Vez. 477. Ca. Temp. Talbot 68. 
(=) Clarke v. Abbot. Barnard Rep. 457. SC. 2. Eq. Ca. 
Abr. 606: 41 Supra, 
the 
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the ſame premiſes to Elizabeth his ſiſter, 
Afterwards, Thomas deviſed theſe premiſes to 
Anthony Abbot, his grandſon, and his heirs, 
At the time of making this will he had two 
daughters, Annc, married to Robert Abbot, and 
Elizabeth.—Thomas died, his wife ſurviving ; 
then ſhe died, and Elizabeth the daughter 
married Peter Newley. A bill was then brought 
by Peter and Elizabeth his wife, againſt Robert 
Abbot and Anne his wite, Anthony Abbot, and 
Robert the ſon of Robert, praying to be let 
into a redemption of a moiety, inſiſting, that 
* Thomas had only a redeemable intereſt, and no 
power to diſpoſe of the inheritance; and the 
Court decreed a redemption as to a motety. 
'This decree was never carried inte execution, 
and Anthony Abbot was permitted to continue 
in poſſeſſion until his death. In 1720, Anthony 
mortgaged the premiſes to Taylor, and, in 
1724, again to Nicholas, and afterwards made 
ſeveral other mortgages to Nicholas, and then 
died, leaving Anthony his heir at law. Then 
Peter Newley and Elizabeth his wife, and 
Anne, who was the widow of Robert Abbot, for 
divers conſiderations, conveyed the premiſes to 
Robert the fon of Robert and his heirs, who 
afterwards took an aſſignment of Taylor's mort- 
gage. In this ſame year Nicholas aſſigned his 
mortgages to Clarke, Then Elizabeth the 

ſiſter 
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ſiſter of Thomas died, having firſt made her 
will and Peter Newley executor thereof, who 
alſo died, leaving Thomas New!cy executor of 
his will. Then Thomas Newley aſſigned all his 
intereſt in the mortgage to Clarke, who now 
brought his bill againſt Robert Abbot, Anthony 
Abbot, and Elizabeth Abbot, praying that an 
account might be taken of what money was due 
to Robert, on the aſſignment of the mortgage 
which was made to him by Taylor, and that 
the plaintiff might redeem him; aad that An- 
thony and Elizabeth might come to an account 
as to the mortgages which were aſſigned to 
him, and be declared to pay thoſe ſums to the 
plaintiff, together with the money which he 
ſhould pay to Robert; and, in default, that 
Anthony might be forecloled. And the Lord 
Chancellor was of opinion, that the plaintiff 
was entitled to relief, as far as he could take 
that relief, within the compaſs of the former 
decree; that, if the plaintiff had got the legal 
eſtate either himſelf, or in a truſtee for him, ſo 
that he could have brought an ejectment, and 
put the defendants to have been plaintiffs here, 
it might have deſerved conſideration, whether 
theſe defendants would have been entitled to 
have redeemed the preſent plaintiffs; but, as 
the plaintiff had not the legal eſtate, and was 
forced to come into equity, he muſt ſubmit to 

| | be 
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be redeemed by Anthony Abbot, and could put 
no other terms upon his redeeming him, than 
ſuch as fell within the compaſs of the former 
decree. His Lordſhip ſaid that“ Au, prior eft 
tempore polior eſt jure,” was a rule that held 
in equitable as well as in legal rights. That, in 
this caſe, Robert had the firſt equitable ric ht, 
and therefore his mortgage muſt be paid off in 
preference to that of the plaintiff. It was true 
the plaintiff had taken in the mortgage made 
to Elizabeth, the ſiſter of Thomas, which was 
prior to Taylor's mortgage under which the 
plaintiff claimed, but he had no legal eſtate, 
for want of taking in an aſſignment from An- 
thony, or at leaſt for want of having him be— 
fore the court in order to have a conveyance; 
and therefore Robert, who had the aſſignment 
of the mortgage which was made to Taylor, 
previous to any aſſignment of the mortgage 
which Clarke took, muſt be preferred to him : 
and his Lordſhip faid, that 1t was never deter- 
mined that a pui/ne mortgagee could protect 
himſelf againſt a prior mortgagee, by purchaſing 
a mortgage previous to his, where there was no 
legal eſtate in that mortgagee from whom he 
took his ſecond aſſignment, eſpecially without 
bringing the truſtee of that mortgage before 
the court. | 


But 


AND THE DOCTRINE OF TACKING. 477 


But this general rule admits of an exception 
if any one of the parties hath more equity to 
call for the legal eſtate than the others; for he 
that hath more equity ſhall be preferred (0). 


Thus, where the defendant acknowledged the 
money was not paid by him for a ſtatute pur- 
chaſed in to cover his mortgage, but offered to 
pay it on the aſſigning the extent (/); it was 
urged, that pui/ne mortgagees were, in ſuch 
caſe, protected againſt a former mortgage on 
this reaſon only; becauſe they were entitled in 
equity, by actually laying out their money on 
their mortgage, and were entitled in law, by 
purchaſing in the former incumbrance: and ſo, 
having a title both in law and equity, he that 
had only a title in equity ſhould not prevail 
againſt both. But the defendant had no title 
in law; for, though the ſtatute was extended, 
yet it was not aſſigned to him, he not having 
paid for it, and the plaintiffs offered to diſcharge 
him of that. But the Lord Chancellor was 
ſtrongly againſt them on this point. 


Another ground of exception to the general 
rule above referred to, is ſuggeſted by Lord 

(e) 2 Vez. 486. Wilker v. Bodington, 2 Vern. 599. 
Infra. | 


(p) Wyndham v. Richardſon er a. 2 Ch. Ca. 213. 
Infra. 


Talbot 


478 OF PRIORITY IN INCUMBRANCES, 


Talbot in the caſe of Tourville and Naiſi (q), 
where two executors, being alſo reſiduary le- 
gatees, one of them for a valuable conſideration 
aſhgned over part of his reſiduary ſhare to A B, 
and then for a valuable conſideration likewiſe 
aſſigned over his whole reſiduary ſhare to the 
other. executor and reſiduary legatee, who, as 
it was ſaid, had no notice of the former aſſign- 
ment; whereupon it was inſiſted that this legacy 


of the ſurplus was a cho/e in action good only in 


equity, and not at law, in which caſe the aſſign- 
ment which was prior in time muſt take place, 
conſequently that made to 4 B would prevail. 
To which it was replied, that though a legacy 
were a cho/e in action, yet when it was aſſigned 
to an executor, he, having a remedy at law, 
was in a different ſituation from a third perſon. 
But Lord Talbot ſaid, that he did not ſee any 
difference; for the thing aſſigned was ſtill but a 
choſe in action, which the executor himſelf 
could not come at, unleſs by action or ſuit, 
either in law or equity; but his Lordſhip far- 
ther obſerved, that it ſeemed, if it had been a 
mortgage made to the teſtator, and aſſigned by 
one of the executors to the other, the latter 


might have entered; but in the principal caſe 


the aſſignment was but of 1200l. due upon all 


(9) 3 P. Will. 308. 
I | the 
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the mortgages made to the teſtator from 4 B 
the father, and to A the ſon, which, not being 
recoverable otherwife than by a ſuit in equity, 
was clearly a cho/e in action. 


It is a rule in equity, that, where ſeveral per- 
ſons have equal equity, he amongſt them that 
hath poſſeſſion of the legal tale, may make 
all the advantages of it of which the law admits, 
and thereby protect his title, although it be 
ſubſequent in point of time; and his adver- 
faries ſhall have no help in equity; for it will 
not diſarm a purchaſer, but, where the equity is 
equal, will leave the law to prevail. 


Therefore, if there be ſeveral mortgagees, the 
laſt mortgagee, having lent his money upon a 
valuable conſideration, and without notice, may, 
by purchaſing in the precedent incumbrance, 
which carries with it the legal eftate, protect 
himſelf againſt any mortgagee ſubſequent to 
the firſt and prior to the laſt; for then he will 
have both law and equity upon his ſide (7). 


This privilege of protection, by purchaſing 
in prior incumbrances, originates in the par- 


(r) Boovey v. Shipwick, 1 Ch. Ca. 201. Churchill v. 
Grove, 1 Ch. Ca. 35. 1 Vern. 187, 188. 2 Vez. 573- 
Nagſhaw v. Yates, Strange, 240, 


ticular 
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ticular conſtitution of the legal juriſdiction of 
this country (s). It coutd not happen but where 
the adminiſtration of law and equity was di- 
vided among different courts, and created dif- 
ferent kinds of rights in eſtates; and is grounded 
upon that force which courts of the latter de- 
{ſcription neceſſarily and rightly give to the 
common law and to legal fitles. For, although 
they break in upon the common law where ne- 
ceſſity and conſcience require it, {till they allow 
ſuperior force and ftrength to a legal title to 
eſtates, when not urged to do otherwiſe by 
thoſe motives ; and, conſequently, where there is 
a legal title and equity on one fide, and equity 
only upon the other, they will never ſuffer 
the fide, in which both theſe rights concur, to 
be hurt by that in which one of them only 1s to 
So found. 


Thus, where &, having granted a rent-charge 
for 2000/. to H, mortgaged the premiſes for 
1200l. to C, and afterwards, thoſe that had C's 
intereſt, he being dead, bought in a judgment 
precedent to the grant of the rent-charge (t); 
H exhibited his bill to diſcover what eſtates C 


(s) 2 Vez. 574. 
(:) Higgon v. Callamy et aP. Vid. this caſe as ſtated 
2 P. Will. 493. 1 Ch. Ca. 149. et vid. Churchill v. 
Grove, ibid. 35. Sc. Nelſon 89. 
claimed, 
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claimed, and charged that C had notice of H's 
rent-charge before he took the mortgage. The 
defendants pleaded the mortgage to C, and that 
afterwards hearing of precedent incumbrances, 
they bought 1n a legal title prior to the plain- 
tiff's, and offered to aſſign all to the plaintiff, 
if he would pay what was due on the mort- 
gage and on their new-acquired title ; but, if 
he would not, they inſiſted that they ought not 
to be obliged to diſcover what that eftate was 
they had bought in; and that their title ought 
not to be drawn under examination in equity 
and, by way of anſwer, they denied that, to 
their knowledge and belief, C had any notice 
of the rent-charge when he lent the 12007. which 
plea, on debate, was allowed to be good. 


And this point was fully ſettled in the fol- 
lowing caſe by a ſolemn determination by. Lord 
Hale, who gave it in the name of the © cred!- 
tors tabula in naufragio.” 


There E being ſeiſed of the manor of IV, and 
of the manor of M, mortgaged part of the ma- 
nor of IV to B, in 1649, for 1000l. (), and, in 
1655, acknowledged a ſtatute to B of 800. for 
the payment of 4ool.; afterwards, in 1665, E 


(4) Marſh v. Lee. 2 Vent. 337. 8. C. 1 Ch. Ca. 162. 


I 1 mortgaged 


* 8 a * — * — ** — 1 — — 
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mortgaged both theſe manors to D for joool. 
and then, in 1665, mortgaged the manor of 1 
to L for 2000. L having no notice of the for- 
mer mortgages. ' L coming to have notice of 
the mortgage to D, purchaſed in the two in- 


cumbrances to B, and then V, executor of D, 


fued L, who pleaded the whole matter; and 
the Court held, that L might make uſe of theſe | 
incumbrances to protect his own mortgage, he 


having both law and equity for him, Firſt, he 


had law, for that he had a precedent mortgage 
in 1649, and alſo the ſtatute in 1655, and 


while theſe remained in force, M could not 


come in. Secondly, he had equity, for, though 
he had a ſubſequent mortgage, yet it being 
without notice, he ought to be relieved in 
Chancery. 


But there is a diſtinction between the effect 
of purchafing in an outſtanding judgment and 
purchaſing in a ſtatute; for the mortgagee can 
procure to himſelf, by taking in ſuch ſecurity, 
no protection beyond the intereſt to which the 
owner of the ſecurity, taken in, is entitled; 
therefore as a judgment creditor can extend but 
a moiety, a judgment will protect but a moiety 
in the hands of his aſſignees; but if the firſt in - 
cumbrance be a ſtatute ſtaple, which attaches 
vpon all the land of the cognizor, a ſubſequent 

| | mortgagee 
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mortgagee buying that in, may hold all the 
land, and thereby prote& himſelf, until at law 
the cognizor of the ſtatute, by a./cire facias ad 
tompulundum, has got the ſtatute vacated, 
which can only be upon payment of the penalty; 

for equity will not, in ſuch caſe, give any aſſiſt- 
ance againſt a third mortgagee without notices 
until he is paid his mortgage as well as ſtatute, 


This doctrine of tacking bas given fiſe to 
ſome nice diſtinctions in the nature of terms, and 
their applicability to this purpoſe. 


Terms, ſo far as relates to the preſent purpoſe, 
may be diſtinguiſhed into two kinds, viz. terms 
in groſs; and terms attendant upon the inheri- 
tance; : 


The attendancy of terms on the inheritance 
is originally unknown at law. There, ſtrictly, 
all terms while they ſubſiſt, be the beneficial 
ownerſhip in whom it ray; continue terms in 
groſs ſeparated from the inheritance, as a diſtinct 
and ſeparate ſpecies of property; becauſe the 
law in ſtrictneſs takes no notice of any ownerſhip 
diſtin& from the legal eſtate. But in equity, 
another kind of ownerſhip ariſes into notice; 
namely, an equitable or beneficial owner- 
ſhip, as diſtinguiſhed from the mere legal title, 

Ii 2 the 


7 

| 

t 

; 
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the fornier being frequently in a different perſon 
from that in whom the latter 1s veſted. This 
is the caſe wherever one perſon has an eſtate 
veſted in him by the rules of the common law, 
whilſt another is intitled to the benefit and ad- 
vantage thereof; 


Now when charging lands through the me- 
dium of raiſing terms was invented, and made 
uſe of to anſwer particular ends, as to ſecure 
jointures, or portions, or money on mortgage, 
when the object of ſuch terms was anſwered, it 
was found expedient to take aſſignments of ſuch 
terms to perſons to whom the inheritance was 
not limited; to protect it againſt intervening 
charges, and then ſuch terms were conſidered 
in courts of equity, (who in order to preſerve as 
near a conformity as poſhble between the rules 
of legal and equitable eſtates, and avoid that 
perplexity and inconvenience which would ne- 
ceſſarily reſvlt from the application of two dif- 
ferent ſyſtems of property to the ſame ſubject, 
generally regulate the latter by analogy to the 
eftabliſhed rules and regulations, which at law 
govern and prevail in reſpe& of the former) as 
conſolidated with, and part of, the inheritance, 
and. as belonging to the heir, being but as ſha- 
dows kept on foot for particular purpoſes, 


But 
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But when the practice of carving out terms 
for particular purpoſes became general, it fol- 
lowed as a neceſſary conſequence that ſome 
regulation became needful with reſpe& to the 
application of ſuch terms after the purpoſes of 
their creation were anſwered, in caſes where they 
were not expreſsly aſſigned to attend the inheri- 
tances. It was plain that the legal owner of 
ſuch term, was not intended to derive any bene- 
fit from it. The excluſion of the legal holder 
from all benefit, was clearly in the contemplation 
of all parties. The ſpecific truſt of the term 
being declared, by conſequence, any purpoſe be- 
yond that was excluded. This afforded a 
ground for the interpoſition of courts of equity, 
who, from the principal of general analogy be- 
tween the rules of legal and equitable property 
before mentioned, drew this concluſion, that 
where the beneficial or equitable ownerſhip of a 
term, and that of the inheritance met in the 
ſame perſon, undivided by any intervening be- 
neficial intereſt in another perfon, there an 
equitable union took place, and the term, which 
before was perſonal property, became annexed to 
the inheritance, and attendant upon it as part of 
the ſame eſtate and property, unleſs the owner 
expreſſed his intent to the contrary; for any ex- 
preſſion or clear manifeſtation of a contrary in- 
tent by the owner of the property, would, it is 


I1 3 | appre- 


i 
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apprehended, prevent ſuch union of the term 
and the inheritance; becauſe one great and 
conſtant aim of courts of equity, in regard to 


property, is to effectuate the manifeſt intention 


of the parties intereſted therein, and having 
power to diſpoſe thereof. Now this attendancy 
of a term where no truſt is declared for that 
purpoſe, is merely by conſtruction in equity; 
but equity, which aims to effectuate, will never 
make a conſtruction contrary to the declared 
intent of the parties intereſted. But ſuppoſing 
no expreſſion of the owner's intent ſtands in the 


way, but that the matter reſts quite indif- 


ferent in that reſpect, then it is apprehended on 
the principle of analogy abave noticed, con- 
ſtructive attendancy of the term takes effect, of 
courle, wherever the beneficial ownerſhip of the 
term 1s not divided from that of the inheritance 
by any intervening beneficial intereſt in any 
other perſon, juſt as at law a term generally be- 
comes extinguiſhed in the legal inheritance when 
they meet in the ſame perſon, and no eftate or 
intereſt in any other perſon interyenes to keep 
them aſunder. 


Terms to attend the inheritance were invented 
partly to protect real eſtates and partly to keep 


them in a right channel, ſo that, by this means, 
the dominion of real property is kept intire, 


which, 
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which, without the attendancy- of ſuch terms 
could not be effected; for protection from 
meſne incumbrances, implies of courſe that the 
ownerſhip of the term and of the inheritance 
ſhould not be ſevered by any intervening bene- 
ficial intereſt in any other perſon, known to the 
owner of the inheritance, at the time of his pur - 
chaſing it; and the keeping real eſtates in a 
right channel, and the preſerving the dominion 
of them intire, equally ſuppoſed the ſame co- 
incidence in ownerſhip of the term and inheri- 
tance, otherwiſe they could not be made to 
follow in one channel, nor the dominion of them 
be preſerved intire. And wherever the bene- 
ficial ownerſhip of the term and inheritance are 
not ſeparated by any intervening beneficial in- 
tereſt, known to the owner at the time of his 
purchaſing the inheritance, the attendancy of 
the term, upon the inheritance, becomes eſſential 
to the anſwering the above ends; for, without 
ſuch attendance, property in the ſame lands, 
united in the ſame owner, would take different 
channels, and the dominion of real eſtates, in- 
ſtead of being intire, become ſplit and divided 
between the perſonal and real repreſentatives, 
and indeed leave to the real repreſentatives 
very little but the mere name of property; for 
an inheritance, expectant on a term of any con- 
ſiderable duration, is of very little value; fo 


114 neceſſary, 
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neceſſary, therefore, is the attendancy of terms 
under the circumſtances above mentioned, to 
keep real eſtates in their right channel; that 
the very exiſtence of real property, as diſ- 
tinguiſhed from perſonal, ſeems, in a great mea- 
ſure, to depend upon it ; for as there are few 
eſtates in which there are not ſome ſuch terms, 
a if they were not to be confidered as attendant, 
the whole ſubſtance and value of the eſtate 
would in them devolve to the executors as per- 
ſonal property, whilſt a real repreſentative would 
be left deſtitute of every thing but the ſhadow 
of an inheritance. If a term, therefore, be pro- 
perly circumſtanced in other reſpects for attend- 
| ing on the inheritance, it ſeems that an expreſs 
= -* | declaration of ſuch truſt is not neceſſary to make 
0 it attendant. For if the keeping property in its 
right channel, and the preſerving the dominion 
, of it be deſirable ends, which ſeems unqueftion- 
able, ſeeing the attention paid them by our 
i courts of equity, it is but reaſonable to preſume 
. every owner of real property to have them in his 

intention and wiſh, unleſs he declares the con- 
trary. The utility of theſe ends remains the 
ſame, whether a man expreſſes his intent to at- 
tain them or not; and therefore, for any thing 
that appears to the contrary, the general ground 
upon which equity conſiders terms as attendant 
upon the inheritance ſubſiſts in the one caſe as 
| | well 
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well as the other, indeed ſo far as the intention 
or aſſent of the owner is requiſite to effe& or 
complete ſuch attendancy, it is but equitable to 
infer it from his filence, for it would be injuri- 
ous to impute to any man a want of aſſent or in- 
clination to what generally appears to be conve- 
nient and defireable, unleſs he expreſſes it him- 
ſelf. All the reaſoning in ſupport of the atten- 
dancy of terms, proceeds on grounds indepen- 
dant of the owner's declaration of ſuch a truſt, 
and therefore is applicable in its full force to 
thoſe caſes, where no ſuch declaration exiſts. 


Therefore, if a man ſeiſed in fee of lands (z), 
' Faiſes a term for payment of his debts, without 
ſaying, that after his debts paid, the term ſhall 
ceaſe, or attend the inheritance, yet equity of 
courſe ſays, that after the debts paid, the term 
ſhall attend the inheritance. 


So if a man ſeiſed in fee, creates a term for 
ninety-nine years, and declares ſome truſts of the 
term, v2z. in truſt for himſelf for life, and after- 
wards in truſt for his wife for life, and there 
ſtops without declaring any farther truſts, it is 
plain, and has been reſolved in equity, that after 
the truſts that are declared ſhall be expired, the 


(x) 2 Vent. 359, 361. 


5 x term 


ET Ex - 
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——_ x 


; term ſhall, from thenceforth, be attendant upon 
. the inheritance. 


This principle, that when the truſts declared 
concerning a term determined, the term ſhould 
attend the inheritanec once eſtabliſhed, led to 
another, namely, that if the tenant of the fee made 
a leaſe for years, without any conſideration, and 
continued in poſſeſſion, and declared no truſt 
concerning the term, the truſt would be for him 
and his heirs, a truſt attending upon the rever- 
fion and inheritance ; for the res geſtæ evinced, 
that no benefit was intended the truſtee, 


Therefore if a man ſeiſed in fee (y), make a 
leaſe for ninety-nine years, without any conſi- 
deration, and continue in poſſeſſion, - this leaſe 
will be in truſt for him and his heirs, a truſt at- 
. tending upon the reverſion and inheritance, 


And the caſe is not altered (z), though a term 
taken in be expreſsly limited to the owner of the 
fee, his executors, and adminiſtrators, 


And if a man purchaſes land (a), and takes the 
fee in his own name, and ah aſſignment of a 


(3) Vid. 2 Vent. 359, 361. 
(z) 1 P. Will. 375. Goodright v. Sayles, 2 Wilſon 
329, and Beſt v. Stamford. 1 Vern. 520. 1 Salk. 154. 
(a) Tiffin v. Tiffin, 1 Vern. 1. Goodright v. Sayles, 2 
Will. 329. | | 
=] mortgage 
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mortgage term in a truftee's name, the term 
ſhall attend the inheritance, although not ſo de- 
clared in the aſſignment of it; for the purchaſes 
becomes both the hand to receive and the hand 
to pay off the mortgage money; the debt there- 
fore is extinguiſhed, and the mortgage term, 
qua ſuch, gone; then, though the term itſelf is 
not extinguiſhed in point of law, being in a 
truſtee, yet it becomes attendant upon the inhe- 
ritance, and muſt follow it in equity, as if it were 
made to do ſo by the act of the party. 


A femme /ole ſeiſed in fee (b), upon her mar- 
riage with 4, made a leaſe to truſtees for 100 
years, in truſt for her huſband for life, re- 
mainder to herſelf for life, remainder to the iſſue 
of that marriage, remainder to the wife, her er- 
ecutors, and adminiſtrators, The huſband died 
without iſſue, ſhe married a ſecond huſband and 
died, and the queſtion was, whether this term 
ſhould be attendant upon the inheritance, or 
ſhould go to the huſband as a term 1n groſs ? 
Et per curiam. It is a term attendant; be- 
cauſe the truſt for which it was created is at an 
end, the firſt huſband being dead without iffue. 


So it is, where a term 15 raiſed to pay portions 
(c), and the portions are paid; or a termor pur- 
(6) Beſt v. Stamford, Salk. 154. Vern. 520. 


(c) Beſt v. Stamford, Salk, 154. 1 Vern, 520. Good- 
Fight v. Sales. 2 Wils. 329. | 


chaſes 
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_ chaſes the inheritance in en the term ſhall be 


attendant. 


And, exeept as to creditors, the ſame princi- 
ple applies when the fee is placed in truſt (d), 
and the term taken by the owner of the fee; for 
it is the union of the beneficial ownerſhip of tlie 


term and of the inheritance, undivided by any 


beneficial intereſt in any other perſon known to 
the owner of the inheritance at the time of his 
purchaſing, which conſtitutes that connection or 

relation between them, which is the ground of 
the term being conſidered as attendant upon the 
inheritance; and in this reſpect the connection in 
the ownerſhip is ſubſtantially the ſame, whether 
the inheritance be in the owner and the legal 
eſtate in the truſtee, or the caſe reverſed, and 
conſequently the ſame call for the attendancy 


of the term to keep real property intire in one 


channel, ſubſiſts in both caſes, 


All terms ſo circumſtanced as that they would 
merge if veſted in the owner of the inheritance 
(e) together with the inheritance, being conſi- 
dered both at law and in equity as terms at- 
tendant upon the inheritance, whether they be 


declared ſo or not; a queſtion ariſes, whether 


(ad) Dowſe v. Derivall, 1 Vern. 104. 


ce, Goodright v. Sales, 2 Wils. 329. 
there 
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there be any diſtinction between terms limited 
expreſsly to attend the inheritance, and terms 
attending the inheritance as a reſulting truſt by 
implication of law, as to the capacity of being 
made uſe of to defend a third againſt a ſe- 
cond mortgagee, where the former is free from 
the imputation of notice. 


* 


Previous to the caſe of Willoughby and Mil- 
toughby F), a notion generally prevailed, that 
although a ſatisfied term reſulting by operation 
of law, might, if got in, be made uſe of to pro- 
tect a purchaſer, a term once aſſigned to attend 
the inheritance, could not be ſo applied ; for it 
could not enure to any other purpoſe than that 
preſcribed, unleſs /evered again by the owner of 
that inheritance ; but in that caſe Lord Hard- 
wicke explained this diſtinction, obſerving that 
its applicability to ſuch purpoſe was an unavoid- 
able conſequence of the rule, that .d purchaſer 
For a valuable conſideration, and without notice, 
Hall not be hurt in equity.“ 


The facts of the caſe were as follow: | 


— 


George Willoughby, being ſeiſed in fee of an 
eſtate in JV (ſubject to a mortgage term for 500 
years) by articles dated 12th November, 1717, 


% Willoaghby v. Willoughby, in Chan. June 19,1756. 
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made upon his marriage, agreed to ſettle this 


Ante to the uſe of himſelf-for Uſe, and aſter 
wards to the intent that his wife ſhould, out of 
the rents, &c. of part, take an annuity of 2 500, 


by way of jointure, with remainder, as to the 


whole eſtate, to the uſe of the firſt and other 
ſons of the marriage in tail male, with femainder 
to George Willoughby in fee, with a power for 
the ſaid George to charge the eſtate by will or 
deed, with the payment of 3ooo!. for the por- 
tions of his younger children. At this time the 
eſtate was ſubje& to a mortgage for a term of 
years, as mentioned above, which, being ſatis- 
fied, the ſaid term was by indenture, dated 17th 
Auguſt 1718, aſſigned to Shelling and Popham 


and their executors, upon truft for G , his 


heirs and aſſigns, to attend the inheritance. A 
{ſettlement was made of the eſtate 14th March 
1718, purſuant to the articles: 14th March 
1750, George Willoughby made his will, and 
thereby executed the power reſerved to him, by 
charging the eſtate with 3000. for the portions 
of his younger children, and afterwards died, 
leaving Jane his widow, Henry his eldeſt ſon, 


three daughters, and a younger ſon George. 
Henry, having attained his age of twenty-one 


years, and being tenant in tail, ſuffered a reco- 
very, and limited the eſtate to truſtees in fee, to 


the uſe of ſuch perſon and perſons, and for ſuch 
eſtate 
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eſtate as he ſhould by deed appoint. Henry, 
in purſuance of his power, by indenture dated 
in June, 1751, for ſecuring 8701. which he had 
borrowed of Jane his mother, declared the 
truſtees ſhould ſtand ſeiſed, and the eſtate be 
charged with the payment of this ſum and inte- 
reſt. The term of 500 years ſtill ſtanding out 
in Shelling and Popham. Afterwards Henry 
borrowed 800l. of the defendant Cripps, and for 
ſecuring this with intereſt, by indentures of leaſe 
and releaſe, dated 14th and 15th June 1752, he 
conveyed the eſtate in mortgage to Cripps and 
his heirs; the ſame day, Shelling, the ſurviving 
truſtee, aſſigns the term of 500 years to Boot, 
upon truſt, in the firſt place, to protect the 
eſtate limited to Cripps and his heirs from 
meſne incumbrances, and, ſubject thereto, to 
attend the inheritance. It appeared upon the 
evidence, that Cripps had full notice of the arti- 
cles and ſettlement, and that, notwithſtand- 
ing, in the releaſe, he took a covenant from 
Henry that the eſtate was free from all incum- 
brances except the 53500 years term, and the ſe- 
veral meſne aſſignments thereof; but it did not 
appear that he had notice of the mortgage to 
the mother. The bill was brought by Jane the 
mother, and the younger children, for payment 
(by ſale of the eſtate) of the arrears of her join- 
ture, the 3000l. to younger children, and the 
870l. 
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8 70ol. to the mother, and that then the reſt of 
the incumbrances might be paid according to 
their order and priority. The defendant Cripps 
inſiſted that, as the legal eſtate was in Boot, his 
truſtee, and as he was a purchaſer for a valuable 
conſideration and without notice of the firſt 
mortgage, he was entitled to be preferred in 
payment of his mortgage upon this principle, 
that he had both /aw and equity on his fide, and 
the mother only equity. 


Lord Hardwicke divided the caſe into two 
queſtions, the firſt of which is alone neceſſary to 
be noticed at preſent, namely, 


Whether, this term being aſſigned to Helling 
and Popham upon an expreſs truſt, Cripps 
could, in equity, have the benefit of it to pro- 
tect this mortgage, if he had had no notice of 

any of them? | 


This queſtion, his Lordſhip ſaid, depended 


upon three conſiderations ; namely, 


Firſt, What 1s the nature of a term to attend 
the inheritance? 


Secondly, What kind of grantee is entitled to 
the protection of ſuch a term; or, in other 
words, in whoſe hands ſuch a term ſhall be al- 


lowed to protect the inheritance ? 
Thirdly, 
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Thirdly, Againſt what eftate, charges, and 
incumbrances, the protect ion ariſing from ſuch 
a term ſhall extend. 


His Lordſhip upon the firſt ſaid, that terms 
to attend the inheritance are the creatures of 
a court of equity, and were invented partly to 
protect real eſtates, and partly to keep them in 
a right channel: here ariſes a diſtinction be- 
tween terms in groſs, and terms to attend the 
inheritance, though at common law they are 
the ſame ; for, in equity, ſuch a term ſhall be 
applied according to the uſes, eſtates, and 
charges which the owner of the inheritance has 
carved out of it. In equity the conſideration 
always is, who has the real right in conſcience z 
and where the termor for years 1s but a truſtee 
for the owner of the inheritance, he ſhall not 
keep out the ceſtui gue truft; and therefore the 
term is liable to all his charges. Theſe terms 
were not known till Queen Elizabeth's time, as 
appears by Pemberton's argument in the Duke 
of Norfolk's caſe ; before that time the law 
looked upon them with a jealous eye, as they 
tended to defeat the crown of its forfeitures, 
and the lord of the fruit of his tenures. And 
wherever a term is ve/ted in a ſtranger in truſt 
for the owner of the inheritance, this court has 

K KE always 
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always ſaid, that it ſhall be liable to and affected 
by all the incumbrances created by the owner. 
Equity will unite the term and inheritance to 
keep the property intire ; as where he who has 
the inheritance in tail ſuffers a recovery, the 
term will follow the uſes declared. upon that 
recovery. This doctrine has always had its ful] 
effect in caſes between the heir of the owner of 
the inheritance, and the executor, though a 
diſtinction as to creditors has been made (h), 
which 1s not material in the preſent cafe. The 
following caſes have been cited, viz. Tiffen v. 
Tiffen, 1 Ch. Ca. 49. 1 Vern. 1. Be, v. Stam- 
Ford. 2 Vern. 520. Prec. in Chan. 252. Hay- 
fer and Rod, 1 Wms. 360. Whitchurch v. 
Whitchurch, 2 Wms. 236. Lord Dudley and 
Ward, Prec. in Chan. 241, 242. Cha. Ca. 160. 
on Cuſtom of London. Theſe caſes only prove 
this general propoſition z namely, That, as be- 
tween the heir in fee and in tail, and the exe- 
cutor, this doctrine does take place. The court 
fometimes diſannexes the truſt of a term to at- 
tend the inheritance from the ſtrict legal fee, but 
ſtill it does it in ſupport of the right. 


Upon the ſecond conſideration, What kind 
of grantee is entitled to the protection of ſuch ö 


(2) 1 Vern. 104. 
d a term; 
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a term ; or, in other words, in whoſe hands 
fuch a term ſhall be allowed to protect the 
inheritance ? 


Such a grantee muſt be a purchaſer for a 
valuable conſideration, a purchaſer bona fide, 
not affected with any fraud or colluſion, and 
without notice of any prior charge; for notice 
makes him come in fraudulently; and in this 
deſcription of a purchaſer I include a mort» 
gagee. If ſuch a purchaſer has no notice of a 
prior incumbrance, and takes a defective con- 
veyance of an eſtate, and an aſſignment of a 
term to attend the inheritance; in this caſe he 
ſhall have the benefit of the term to protect 
this eſtate, and he may either defend his poſ- 
ſeſſion by it, or he may uſe it to recover his poſ- 
ſeſſion at law, though his adverſary has the in- 
heritance, which makes me ſay this Court often 
diſannerzes the term to attend, &c. from the in- 
heritance. This is the meaning when it is ſaid, 
“e that if a man has both law and equity on 
his ſide, he ſhall not be hurt here.“ 


In Wither v. Woddington, Lord Cowper (i) 
has laid it down as a rule in equity, that where 
a man is a purchaſer without notice, he ſhall 


(:) 2 Vern. 599, 600. Et ſupra. 
KLE S ; not 
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not be annoyed in equity, not only where he 
has a prior legal eſtate, but where he has a 
better title or right to call for the legal eſtate 
than the other. So, in this caſe, the defendant 
Cripps muſt have the better right to call for the 
aſſignment of this term. 


Thirdly, Againſt what eſtate, charges, and 
incumbrances, the protection ariſing from ſuch 
a term ſhall extend ? 


The anſwer to this queſtion may be general. 
It ſhall extend to all eſtates, charges, and in- 
cumbrances, created intermediately between 
the raiſing of the term, and the making the 
parties incumbrance ; but it muſt have all theſe 
previous qualifications : it muſt be made bona 
fide: it muſt have freedom from notice ; it 
muſt have the firſt and laſt right to call for an 
aſſignment of the term. It was admitted. by 
the counſel, that it would be /o, where the 
old term was /tanding out in the original grantee 
or mortgagee, and had never been aſſigned to 
attend the inheritance ; but it was ſaid firſt, 
that when it has been aſſigned upon an expre/s 
truft to attend the inheritance, it hall attend 
all the eſtates carved out of that inheritance. 
© Secondly, When a term is fo aſſigned, it be- 

comes 
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comes and is fo annexed to the inheritance, that 
it cannot be ſevered from it. 


This is an attempt to eſtabliſh a diftinction 
between a term aſſigned upon an expreſs de- 
claration of truſt to attend the inheritance, and 
a term declared to be /o by the conſtruction of 
this court. Orwick and Brockett, Abr. Ca. 
Eq. 355, has been cited. This caſe 1s not- in 
the Regiſter's book, and the minutes are ſo 
imperfect, nothing can be collected from it. 
It was argued, that where a term was aſſigned 
to attend the inheritance, that is notice to the 
mortgagee of certain incumbrances : but this 1s 
a miſtake ; for an aſſignment of a term to attend 
the inheritance generally, 1s only notice that 
there is an inheritance to attend, but not that 
the eſtate 15 bound by any other incumbrance. 
Such an aſſignment gives a purchaſer no notice 
but what he has from the deed. But if, in 
ſuch aſſignment, it be declared that the term 
is aſſigned to protect the /e of /uch a ſettle- 
ment, or the w/es in /uch a deed, it will be 
notice of the deed or ſettlement, and of all the 
. uſes in them, and the purchaſer is bound to 
find them out at his peril; and I have known 
caſes wherein it has been aſſigned in this man- 
ner. Again, it has been ſaid, that ſuch a term 

K k 3 is 
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is /0 annexed to the inheritance, that it will go 
along with all the eſtates which are carved out 
of it; ſo here, in the caſe of the firſt mort- 
gage, where a new conveyance is made of the 
inheritance for a valuable conſideration, the 
term will follow it, and the termor will become 
a truſtee for the purchaſer. I agree this will be 
ſo againſt the grantor and his heirs, and all 
claiming under him or them, either as volun- 
teers, or with notice; and if he convey a 
new eftate of the inheritance, the truſt is af- 
fected by it; but when a new purchaſer for a 
valuable conſideration, with all the qualifica- 
tions ſaforeſaid, gets an afſignment of /uch a 
term, he comes in a different degree, and how 
can equity take it from him without contra- 
dicting ull their rules? It is objected, that 
this will leave the inheritance to go one way, 
and the truſt of a term another. It is not ne- 
ceſſary to enter into all the caſes where a term 
to attend the inheritance may be diſannexed 
and turned into a term in groſs. It may be 
done even where it is upon a contingency. (Ser- 
jeant Maynard in the Duke of Norfolk's caſe. ) 
Tt may be done at any time bs the owner of 
the inheritance, 


It may be objected, that if ſuch term is not 


fo annexed to the inheritance as to go along 
with 
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with it, it will put it into the power of the 
truſtee to aſſign it to whom he pleaſes. I take 
this caſe to be the ſame as that of truſtees 
to preſerve contingent remainders. If ſuch 
truſtees join in a conveyance to a purchaſer for 
valuable conſideration, who has notice of the 
truſt, /uck purchaſer is affected with the truſt ; 
but if he has zo notice, the purchaſer ſhall re- 
tain the eftate, but the truſtees ſhall make ſa- 
tisfaction. Manſell v. Manſell, 2 Wms. 612. 
So, here, if the /econd mortgagee has had no- 
tice of the ii mortgagee, he ſhall make no 10% 
of the term to his prejudice ; and if he had no 
notice, the truſtee who aſſigns it ought to make 
ſatisfaction. But, this doctrine would make 
the aſſignment of ſuch term to a purchaſer's 
own truſtee ſuch, that it would prote& him 
againſt nothing at all; for if, wherever there is 
a charge made upon the inheritance for a 
valuable conſideration, that draws after it ſo 
much of the truſt of the term againſt the 
grantor, and then the puz/ne mortgagee was to 
take it affected with that derivative truſt, ſuch 
puiſne mortgagee would never be ſafe. 


It was ſaid, at the bar, to be a rule among 
the conveyancers, wherever they found an old 
term limited to attend the. inheritance, not to 


K k 4 | difturb 
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diſturb or meddle with it. I have enquired of 
a very able and experienced conveyancer (Mr, 
Filmer) and find there is no ſuch general rule. 
It is true, Mr. Ward, of the Temple, declared 
it as his opinion; but, if he practiſed ſo, that 
will not make it a general rule. Where ſuch a 
term has been aſſigned upon an expreſs truſt 
to attend the inheritance as /ettled by ſuch a 
deed, and the conveyancer is ſatisfied the uſes 
of that deed have not been barred, he may 
very ſafely rely upon it, eſpecially in the caſes 
of purchaſers and mortgages, where the deeds 
are always taken in; for, if he has the deeds 
and the aſſignment of the term in his hands, 
they cannot be made uſe of againſt him: but 
this will not make 1t a general rule. Several 
inconveniences have been objected ; but all 
theſe are oyer-balanced by the inconvenience 
that would happen by breaking into the rule, 
* that a purchaſer for a valuable confidera- 
tion, and without notice, Mall not be hurt in 
equity.” Collateral warranties, non-claim, de- 

{cents caſt, which are the wiſe policies of the 
law to quiet men's poſſeſſions, are grounded 
upon the ſame principle. Upon the whole, I 
am of opinion, that if Cripps had had no notice 
of the jointure, portions, or other incumbrances, 
he would in equity have been entitled to the 
benefit of this term, 


The 
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The opinion thrown out by Lord Hard- 
wicke on this occaſion, was corroborated by the 


opinion of the court of King's Bench, in the 
following caſe: 


Jones, ſeiſed in fee of ſeveral eſtates, demiſed 
the ſame, in 1761, to Aubrey, for nine hun- 
dred and ninety- nine years, by way of mort- 
gage (K). Afterwards, in 1768, this term was 
aſſigned to Lockwood in truſt for Jones, as to 
part of the lands, and in the mean time to at- 
tend the inheritance; in 1767, Jones mort- 
gaged to Morgan, and in July, 1769, to David. 
Both theſe mortgages were in fee, In Decem- 
ber, 1769, Jones and Lockwood aſſigned the 
laſt- mentioned lands to Morland, his executors, 
&c. for the remainder of the term of nine hun- 
dred and ninety- nine years, in truſt for Sprigg, 
for ſecuring 10, oool. lent by Sprigg to Jones. 
Afterwards, Jones, by indentures of leaſe and 
' releaſe, mortgaged the ſame eſtates in fee to 
Sprigg, for ſecuring the 10, oool. 


On the mortgage to Sprigg, all proper ſearches 
were made on his part for incumbrances, and 
he had all the title deed that could be found 


delivered to him at the time he advanced 


(4) Goodtitle on Dem. of Norris, et al. v. Morgan, er al. 
3 Term Rep. 755. 


his 
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his money, except the demiſe of the term for 
nine hundred and ninety-nine years, and the 
aſſignments of it, which. were kept in the hands 
of Lockwood, on account only of containing 
other premiſes in mortgage to Lockwood, and 
which were not included in the mortgage to 
Sprigg, nor aſſigned to Morland, his truſtee, 
but counterparts of them were then delivered 
to Sprigg. On theſe facts the queſtion on an 
ejectment was, whether Morgan and David, or 
Sprigg ſhould be preferred. 


On the part of Morgan and David it was 
contended, that this term muſt be conſidered 
as attendant on the inheritance, and conſe- 
quently at the times of the reſpective mort- 
gages to them, the truſtee of the term became 
their truſtee, and the term could not be ſe- 
parated from the inheritance but by their con- 
ſent. That if, previous to the conveyance to 
Sprigg, in 1769, Morgan and David had 
brought ejectments upon their mortgages, nei- 
ther Jones nor Lockwood, his truſtee, could 
have ſet up this term as a bar to their eject- 
ments; then if Jones himſelf could not ſet up 
the term, it was abſurd to ſay, that thoſe who 
claimed under him might, for they could not 
claim a greater eſtate than he had. Then 
| 8 : Jones, 
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Jones, having parted with the inheritance, had 
no power afterwards to make any appointment 
of it differently. His power was gone, though 
it were collateral, by the conveyance of the land. 
Sed per A/hhurft, Juſtice, no man ought to be 
ſo abſurd as to make a purchaſe without look- - 
ing at the title deeds; if he 1s, he muſt take 
the conſequence of his own neghgence. If the 
farſt mortgagee had an ordinary precaution, he 
muſt have known that this term was then out- 
ſtanding. And if he did know of it, and neg- 
lected to take an aſſignment of it, it was ena- 
bling the mortgagor to commit a fraud, by 
mortgaging the ſame eſtate again. By this, 
therefore, he became particeps criminis, and 
he muſt ſuffer the conſequences of the fraud; 
and Sprigg, who has got the legal eſtate, muſt 
be preferred. 


But it behoves ſuch truſtees to be very cau- 
tious how they act, if called upon to ſever the 
term from the inheritance, leſt they inad- 
vertently be guilty of a breach of truſt ; for 
wherever a truſt to attend the inheritance de- 
volves upon a man, every time the ceſtui gue 
truft makes any diſpoſition of the lands, either 
by way of conveyance or incumbrance, -the 
truſtee of the term becomes from thencefor- 

ward 
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ward a truſtee for the grantee or incumbrancer 
to the extent or amount, of his grant or incum- 
brance; and therefore any aſſignment by him 
of the legal eſtate on other truſt than to at- 
tend the inheritance, made to any one who has 
not the prior or leading ſecurity or conveyance 
of the equitable eſtate during the term, will, 
if fuch truſtee can be affected with notice, 
either actual or preſumptive, be a breach of 
truſt, for which the truſtee will be anſwerable 
in a court of equity. 


Therefore, before ſuch truſtee ſevers a term 
ſo aſſigned, in order to uſe it as a term in groſs, 
to ſecure mortgages or the like, he ought to 
be ſatisfied, by the production of the title 
deeds or other ſatisfactory evidence, that his 
ceſtui que truſt has done no act to affect the 
inheritance; for it is to be obſerved, that when 
a truſtee ſevers a term deſignated to attend the 
inheritance, without being ſatisfied in this re- 
ſpect, he voluntarily takes upon himſelf to do 
an act which may vary the rights of thoſe 0 
Tights it 1s his duty to protect. Should a truſtee 
voluntarily make a ſeverance in ſuch caſe, after 
actual or preſumptive knowledge, that his ceftur 
que truſt was involved in incumbrances, there 
can be little doubt but that he would, at leaſt, 

be 
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be ſaddled with coſts, which may prove a very 
ſerious conſideration to him; it is therefore 
moſt prudent in ſuch caſe to decline acting, 
unleſs upon very ſure grounds, if it be not 


with the direction, and under the indemnity of 
a court of equity. 


From what has been obſerved, it ſeems pru- 
dent for morgagors, in all caſes where it can 
be done, to take aſſignments of terms to 
truſtees nominated by themſelves, rather than 
to leave ſuch terms outſtanding in ſtrangers ; 
but caſes ſometimes ariſe in which this cannot 
be accompliſhed. Frequently it becomes im- 
practicable, after a length of time, to find out 
the repreſentatives of ſuch truſtees, in which 
caſe the owner cannot get in a complete title. 
In ſuch caſes the next beſt alternative is to be 
taken, which is to ſecure the poſſeſſion of the 
title deeds, taking particular care that he has 
the deed creating the truſt term, and that by 
which it is aſſigned. A purchaſer for a valu- 
able conſideration, having theſe in his poſſeſ- 
fion, ſeems to be in no great danger from the 
term being outſtanding ; becauſe it can never 
be ſet up againſt him but by a purchaſer for a 
valuable conſideration without notice, who gets 
an aſſignment of the legal eſtate in the term; 


and 
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and the fact of a purchaſer taking an eſtate 
without the title-deeds, is, prima facie, at leaſt 
a ground to preſume notice againſt him, if not 
to make his purchaſe fraudulent. 


But ſhould a caſe ariſe, in which the non- 
_ poſſeſſion of the title-deeds, and amongſt others 
of the deeds creating the term, and the deed 
aſſigning it, can be accounted for in a ſatisfac- 
tory manner, either by ſuch purchaſer having 
had a probable cauſe aſſigned him, from whence 
he may preſume that there were no title - deeds 
belonging to the eſtate, or of an incumbrancer 
taking his eſtate from one who had no right to 
the title-deeds, and who, therefore, could not 
give them up, as a mortgagee of a reverſion, the 
title-deeds in ſuch caſe belonging to the tenant 
for life, it does not appear to me, that the poſ- 
ſeſſion of the title-deeds, thouga compriſing 
among them both the deed creating and the 
deed aſſigning the term, would be a good de- 
fence againſt a prior purchaſer or incumbrancer 
for a valuable conſideration without notice, who 
ſhould get an actual aſſignment of ſuch term 
from the perſon in whom the legal eſtate therein 
ſhould be a | 


If the prior incumbrance attach upon part of 
the eſtates compriſed in the latter mortgage 
I ; only, 
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only, it will not protect more than what is com- 
priſed in the firſt ſecurity. 


And therefore, if a man, being ſeiſed of ſixty 
acres (I), mortgage twenty to A, and then the 
whole to B, and then the whole to C, and af. 
terwatds C purchaſe in the firſt mortgage, that 
ſhall not protect more than the twenty acres ; 
but it ſhall protect thoſe twenty acres, ſo as B 
ſhall never recover them, until he pay C all 
the money due upon the firſt and laſt mortgage. 


And ſo it was determined in the caſe of Mar/h 
and Lee (in), 


But, if the prior incumbrance, bought in, at- 
tach upon other eſtates, as well as upon thoſe 
affected by the ſubſequent mortgage, the ſub- 

ſequent mortgagee ſhall hold all the eſtates 
_ compriſed in the incumbrance bought in, until 
he be fatisfied as well for his own debt as for 
what he paid in the purchaſe of the firſt mort-. 
gage. For, when he hath purchaſed the pre- 
cedent incumbrance, which comprehendeth 
more than is contained in his mortgage, and is 
forfeited at law, it is but reaſonable that the 


(7) Per Lord Hale, 2 Vent. 339. 
(m) Supra. 


eſtate, 


* 
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eſtate, which by no method can be evicted at law, 
ſhould not be taken away by the meſne incum- 
brancers in a court of equity; unleſs ſuch per- 
ſons do equity, and pay the whole W due 
on both ſecurities. 


And therefore, where D (un), in 1651, made 
B a ſecurity out of the manor and rectory of 
, and afterwards in 1658, made & a ſecurity 
for money out of the rectory only, (& having 
no notice then of B's ſecurity, which was for 
money alſo) and & hearing afterwards of B's 
ſecurity, bought in a mortgage made to D, ſe- 
cured upon both the manor and rectory, which 
was precedent to B's mortgage; the principal 
queſtion in the caſe was, whether, as the de- 
fendant's ſecurity was only out of the rectory, 
and the ſecurity he bought in was of both the 
manor and rectory, he ſhould make uſe of D's 
ſecurity as to the manor, after D's debt was 
ſatisfied by the profits of the manor and rec- 
tory ; or, whether B ſhould not then be ad- 
mitted to enjoy the manor, his ſecurity being 
as well of the manor as of the rectory, and 8 
hold only the rectory till he was ſatisfied ? And 
it was reſolved and ruled by Finch, Lord 


(2) Sir Ralph Dewey v. Shipwick, 1 Cha. Ca. 201, 
1 Eq. Ca. Abr. 323, 2. 


Keeper, 


AND- THE DOCTRINE OF TACKING. 513 


Keeper, againſt the opinions of Wild and Twi/- 
den, Juſtices, -that & ſhould hold both the 
manor and rectory againſt B, until * due on 
both the 8 was mou him. A 


80 5 B ſeiſed: in fee, 3 a 
ſtatute of 10001. to J & in 1663 (o), and on 
the-2oth of June, 1665, mortgaged the manor 
of 4A to. the plaintiffs V and XK, for 20001. 
and, two days afterwards, mortgaged part of 
the ſame to the defendant B, and then died, 
leaving the defendant H his heir; B, the ſe- 
cond mortgagee, agreed with M, another de- 
fendant executor of J &, to put the ſtatute in 

execution at his coſts, and to pay M the 
debt due on the ſtatute, after ſuch time as the 
ſtatute ſhould be extended, and an aſſignment | 
made thereof by M to B. The ſtatute was ex- 
tended in Auguſt 1672. The plaintiffs bill was, 
that on paying the debt on the ſtatute, it might 
be ſet aſide and aſſigned to them, and for a de- 
cree againſt H to pay or be forecloſed of re- 
demption. One queſtion was, whether the plain- 
tiffs ſhould be admitted to ſet aſide the extent 
on payment of what was due on the ſtatute 
without paying off the 20001. due on the ſe- 


(e) Wyndham et al. v. Lord Richardſon « al. 2 Cha. 
Ca. 212. Supra. 


2 1 , cond 
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cond mortgage to B, until the ſtatute was ſa- 
tisfied, not according to the juſtice of the debt 
in equity, but according to the extended va- 
lue f It was objected that the defendant B 
had not, in his mortgage made after the 
plaintiffs mortgage, all the lands mortgaged 
before to the plaintiffs, but only part thereof, 
and that the ſtatute covered the whole ; and 
that, although the defendant B might, by the 
- purchaſe of the ſtatute, defend himſelf againſt 
the plaintiff, as to what was in his mortgage, 
yet he could not as to ſuch lands as were not 
therein. But the Chancellor was ſtrongly againſt 
the plaintiffs on this point, and a queſtion of 
fact ariſing, the caſe went off upon propoſitions. 


And if a puiſne incumbrancer or purchaſer 
get in a ſatisfied judgment (p), or a prior ſta- 
tute, or judgment, or recognizance, although 
it be paid off, yet if he can make w/e of it at 
law, equity will not interfere to hinder him. 


So, where the plaintiff was a jointreſs (), 
and the defendant a mortgagee ſubſequent, 
who had got an aſſignment of a ſtatute that 


(p) Edmunds 6. Povey, et al. 1 Vern. 187, 2 Ch. Ca. 
208. Hard. 318. Sed wit. Hardreſs 172. cont. 
() Sadler v. Buſh, 2 Vern. 30. 
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was precedent to the jointure, but was ſatisfied, 
and extended it on the lands mortgaged; the 

bill was to ſet aſide the extent: but the Maſter 
of the Rolls decreed, that it ſhould not be ſet ' 
aſide, but upon payment of principal, intereſt, 
and coſts. a 


A prior incumbrance, ſatisfied at law, will 
protect a ſubſequent incumbrancer in equity, 
although no conſideration were paid for it (7) ; 
or, if the conſideration were by way of ex- 
change; becauſe, the having the deed, or an 
acquittance, is ſufficient for that purpoſe. 


Thus (s), where the plaintiff lent J & 60ol. 
on mortgage, and afterwards, diſcovering that 
the eſtate was pre-mortgaged to the defendant, 
got in an old fatisfied teri, and then brought 
his bill to compel the defendant to redeem or 
be forecloſed; it was objected, that the plain- 
tiff in this caſe (as between him and the de- 
fendant, who was a purchaſer) ought to have 
proved the actual lending and payment of the 
conſiderat ion money for ſuch precedent incum- 


(r) Churchill v. Grove, 1 h. Ca. 35. 1 Eq. Ca. Abr. 
323. 3. Sc. ia. 

(s) Lord Chief Juſtice Holt, v. Mill et al". 2 Vern, 279. 
Sc. 1 E. Ca. Abr. 323. 3. s 


LI2 | brance 
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brance; and that the producing the deed, or 
an acquittance, was not ſufficient : but the Court 
8 that this was not prom FA 


The law is the ſame 60 bn the in- 
cumbrance, ſet up as a protection, be obtained 
by fraudulent means; as, where one, being a 
purchaſer, came into a man's ſtudy, and there 
laid hand on a ftatute that would have fallen 
on his eſtate and put it in his pocket; in that 
caſe, he having obtained an advantage at law, 
the Court would not take it from him, though 
procured ſo unfairly, and by ſo ill a practice: 
Jes guære. 


But, odors the prior incumbrance” taken in is 
deficient in thoſe requifites which are neceſſary 
to give it legal efficacy, no protection can be 
derived from it. As if a recognizance, 1 1 
in, bath not _ eee in OO time. 

443 though is: 3 mays on . |; 
interpoſe, and, by their ſpecial order, ſupply. 
the defect as to perſons who come ſubſe- 


( 2 Vern. 159. Sidden-ww Charnell, Bunbury 298. 
Sherley v. Fag, caſe cited, 1 Vern. 52, 53. 2 Vern. 58. 
reported, 1 Ch. Ca. 68. ſed contra Gilb. lex PO * 
£: vid. FR v. Blackburne: 3 Ch, 4d 


quent 
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duent to ſuch interpoſition, yet it will not over 
reach an intermediate incumbrancer. 


Upon this principle (u), where a recogni- 
zance was enrolled by ſpecial order of the 
Court, after the time for enrolment had elapſed, 
and it ſo happened that the plaintiff, between 
the date and the enrolment of the recognizance, 
lent money to the conuſor, and took a judg- 
ment for his ſecurity which was over- reached 
by the recognizance, that being made good by 
the ſubſequent enrolment, the Court (the eſtate 
being in mortgage before, and the conutos 
having only an equity of redempt ion in him, 
ſo that neither the recognizance or mortgage 
could affect it without the aſſiſtance of the 
Court) inclined to give the preference to the 
PR creditor, /- 


10 if a judgment ads 4 within 
the time limited by the ſtatute 4th and 5th 
William and Mary, c. 20, it will not protect a 
puiſne incumbrancer, although the eigne in- 
cumbrancer hath actually notice of it at the 
time of making the mortgage. 


(s) Fothergill v. Kendrick, 2 ' Vern. 234. & vid. : 


P. Agony 340. 
LI 3 | Thus, 
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Thus (z), where judgment was ſigned in 
June 172.5, and a mortgage made to the plain- 
tiff, who had notice of the judgment in 1728, 
but the judgment was not docketed, as appear - 
ed by an entry on the margin of the docket, 
until January 1730; the Maſter of the Rolls 
held, ' that the docket was not good, being 
made after the time limited by the ſtatute, 
and that the mortgage had got the preference 
of the judgment by defect of the docket; and, 
as to the notice, it was not material, the ſta- 
tute being expreſs, that judgments, not dock- 
eted, ſhould loſe their preference as to pur- 
chaſers and morigagces. 


But this exception, as to judgments not 
docketed, is confined to caſes where they are 
ſet up againſt purchaſers or mortgagees, of 
heirs, or executors, or adminiſtrators in the 
adminiſtration of the effects of thoſe of whom 
they arc repreſentatives, 

And ſo it was held in the caſe of Robin/on 
et ab. u. Harrington ( y), which came before 


(x) Forſhall v. * 1 Abr. 54. P. — 6. 8. C. 2. 
E. Ca. Abr. 592. 8 
00 Robinſon v . v. e Hil. Term. 


e. 
| the 
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| the Court upon exceptions to the Maſter's re- 
port. The caſe appeared to'be this: in 1939 
the defendant gave a bond for 4ool. to Sarak 
Green, and, in Trinity Term 1744, the ob- 
ligee brought an action againft the defendant 
upon this bond, who pleaded the general iſſue; 
and the iſſue rell, upon which the fame was 
entered, was regularly carried in of the term 
in which the iſſue was joined ; but the cauſe 
was never tried, the parties being under an 
agreement to compromiſe the ſame : however, 
the plaintiff entered continuance upon the roll 
regularly, by non miſit. breve, till Miehaelmas 
Term 1445, when the defendant withdrew his 
plea and confeſſed judgment. The clerk of 
the judgments then entered up final judgment 
upon the iſſue- roll, but never took any docket 
of the ſame to the clerk of the eſſoigns, which, 
according to the ſtatute 4th and 5th V. and 
M. c. 7, he ought to have done; when, there- 
fore, the judgmen creditor came before the 
Maſter, though the judgment appeared to be 
ſigned 29th May, 1745, he poſtponed it to 
other judgments of 1748, becauſe Mrs. Green's 
- judgment was not docketed with the clerk of 
the effoigns, 


When the exception to the Maſter's report 
came on before the Court, it was contended, 
L14 on 


— . w ² dA EEE UT ES 1 FE. 
* 6 c 8 . — ” 
—— — re 5 : — 5 , 
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on behalf of Mr. Straford, as the repreſentative 
of Mrs. Green, that the Maſter ought to have 


placed her judgment in priority according to 
the ſigning, and that the ſtatute of the 4th and 
5th W. and M. made no alteration whatever in 
priority, as between judgment creditor and 


judgment creditor ; for the act only ſaid, & that 
© no judgment, not docketed and entered up 


cc 


in the books, purſuant to the ſtatute, ſhould 
affect any lands as to purchaſers or mort- 
gagees, or have any preference againſt heirs, 
executors, or adminiſtrators, in their admi- 
niſtration of their anceſtors, teſtators, or in- 
< teſtates eſtates.” This, therefore, was not 
a caſe within that act; for the great object of 
the ſtatute of Will, and Mg. as appeared moſt 
clearly. by the preamble, was to enable pur- 
chaſers and mortgagees to find out ſuch judg- 
ments as affected the lands they were about to 
purchaſe or advance money upon, and likewiſe 
to give to heirs, executors, and adminiſtrators, 
an opportunity of enquiring what judgments 
were entered up againſt their anceſtors, teſta- 
tors, or inteſtates, ſo that they might apply 
their eſtates and effects in a due courſe of ad- 
miniſtration; that, at common law, judgments 
did not affect lands and tenements; but, by 
the flatute of Weſminſeer the 2d, the writ 


of 


cc 


* 
LO 


<> 
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of elegit was given, whereby a plaintiff might 
extend a moiety of the lands and tenements, 
of which the defendant was ſeiſed at the time 
of the judgment recovered ; that however, as 
all judgments at common law were, by a fic- 
tion, ſuppoſed to be judgments. of the firſt 
day of the term, there was no diſtinction reſ- 
pecting that matter until the time of Cha. 2d, 
when it was enacted by the ſtatute of frauds 
and perjuries, © that any judge or officer of 
any of his Majeſty's courts at Weftminfter 
„that ſhould fign any judgment, ſhould, at 
„the ſigning the fame, without fee for doing 
« the fame, ſet down the day of the month 
« and year of his ſo doing upon the paper, 
„ book, docket, or record, which he ſhould 
& ſign, which day of the month and year ſhould 
« be alſo entered upon the margin of the roll 
« of the record, where the faid judgment ſhould 
4 be entered.” And it was farther enacted, 
that ſuch judgments, as againſt purchaſers, bona 
fide, for a valuable conſideration, of lands, tene- 
ments, and hereditaments, to be charged there- 
by, ſhould, in conſideration of law, be judg- 
ments only from ſuch time as they ſhould be 
ſo ſigned ; and ſhould not relate to the firſt day 
of the term whereof they were entered, or the 
day of the return of the original, or filing the 

| . 
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bill ; any law, uſage, &c, to the contrary, not- 
withſtanding. 


But, though this act of parliament (z) ſet- 


tled all difficulties reſpecting the fiction of law, 


whereby judgments were ſuppoſed to be all of 
the firſt day of the term, by compelling the 
party to ſet down the particular period when 
the judgment was ſigned, and declaring that, 
as againſt purchaſes bona ide for a valuable 
conſideration, the lands, tenements, and here- 
ditaments, to be charged thereby, ſhould be 
charged only from ſuch time as the judgment 
was ſigned ; yet, in as much as it did not com- 
pel the plaintiff to carry in the judgment roll, 
purchaſers, and others, were rendered almoft 
incapable of diſcovering what judgments were 
recovered. And therefore the ſtatute of 4th and 
5th W. and M. c. 20, to remedy that incon- 
venience, directed that all judgments ſhould be 
docketed, and entered with the particular of- 
ficers of ſuch court; and that, unleſs they were 
{o docketed, they ſhould not affect any lands 


(z) This ſtatute only applies to the caſe of purchaſers. 


Creditors remain as before, and judgments bind them 


from the term at which they are entered by fiction of lay. 


Vid. Robinſon v. Tonge, 3 P. Will. 398. and the note, 
ibjd. 400. E. 


Or 
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or tenements as to purchaſers or mortgagees; 
or have any preference againſt heirs, executors, 
or adminiſtrators, in their adminiſtration of 
their anceſtors, teſtators, or inteſtates eſtates. 
But this did not take away the right which a 
judgment creditor had by the ſtatute of Neſt- 
minſter to extend the lands of his debtor ; it 
only laid him under particular reſtrictions in 
particular caſes, which Mr. Strafford did not 
come within the meaning of. 


It was farther contended and admitted, that 
if Mr. Strafſord had ſued out an elegit, and 
brought an ejectment to recover a moiety of 
the land of his debtor, he might have laid his 
demiſe on the day on which the judgment was 
recovered ; which plainly proved that the lands 
were affected from the time of the judgment 
recovered, and not- from the time of the docket- 
ing. For, if there had been two judgment 
creditors of the ſame day, ane docketed and 
the other not docketed; and the undocketed 
_ creditor had got poſſeſhon, by virtue of an ele- 
git, the docketed judgment creditor could not 
ouſt or eject him from the poſſeſſion, till his 
debt had been fully ſatisfied out of the rents and 
profits ; which was agreed to by the Court; 
and Mr, Strafford ordered to ſtand in priority, 
W W e 
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according to the ſigning of his nn and 


his exception allowed.” 


5 A puiſne mortgages net be n of 


the benefit of a prior judgment, bought in, by 
a releaſe, ſurreptitiouſly procured _ the inter- 
ne incumbran cer. ne 
£4 Lirt a 
1 hits,” 8 hs Re e en ee no- 
tice that a puſue incumbrancer bad bought up 
a ſtatute precedent to his mortgage, the conu- 
ſee of which was dead, took out letters M ud- 
miniſtration de bonts non to the conuſee of the 
firſt ſtatute, in order to releaſe it, and procured 
the officer of the petty bag to vacate the ſame; 
(a) the Court would not ſuffer him to profit 
thereby; but decreed; that the une mort · 
gagee ſhould be reſtored, and put in the ſame 


plight as if the ſtatute had been ſtill in force, 


and ſhould go to an account upon it; and, if 
it were already ſatisfied, or the me/ne mort · 
gagee would pay what remained due kin 
then he ſhould be let in. | by ib: 


The advantage to be * from getting in 
a procedent: Wu 09. depends Upon: the 


* Earl of Hunting 1. Grenville, 1 — 49. 


(3) 2 Vent. 338. 3 tk. 518. 
2 f different 
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different procedure of the courts of law and. 
equity, in inveſtigating the accouut on an ex- 
tent; for, although lands are generally extend- 
ed at much leſs than their true value, yet, at 
common law, the conuſor, or he that claims 
under him, has no relief but by bringing a 
tire Facias ad computand. (c) in which the co- 
nufee does not account according to the true 
value, but according to the extended value, 
and for the whole ſtatute. Whereas, in this 
caſe, on a ſuit in a court of equity, the conu- 
ſor may bring the conuſee to account for what 
he hath actually received; and ſhall recover all 
above the debt, the payment of that being all 
he is in equity entitled unto. 


But, where the aſſignee of the ſtatute extend- 
ed is alſo mortgagee, and conſequently a creditor 
for a farther ſum, there he hath equal equity on 
his ſide to retain the lands until he be ſatisfied, 
both for the ſtatute and the mortgage; therefore 
he will not be brought to account for what he 
hath received above the ſtatute debt, on the 
extended value, unleſs he hath received enough 
to ſatisfy his mortgage alſo. Conſequently, if 
a mere mortgagee would take off a ſtatute in 


0 + Co, 6ge 


the 
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the hands of a puiſne mortgagee, by a ſuit in 
equity, the account muſt be, as at law, upon 
the extended value for what is due on the 
ſtatute and damages. 


And, in ſuch caſe (d), where a ſtatute, re- 
cognizance, or judgment, is taken in by a 
mortgagee, to defend a ſubſequent incumbrance, 
he will be no farther or longer protected by it, 
than until he hath received ſo much of the 
profits as will ſatisfy the original ſecurity, on 
the extended value: for then, it will be avoid - 
able by a /cire facias ad computandum, or by 
an account to be taken in the Court of Chan- 


cery. 


Here we muſt obſerve the diſtinction (e) 
between the preceding caſes, and caſes where 
a judgment creditor, or creditor by ſtatute or 
recognizance, buys in a firſt mortgage; for he 
connot tack or unite this to his judgment, &c. 
ſo as to gain a preference thereby, becauſe ſuch 
creditor cannot be-called a purchaſer, nor hath 


(4) The Earl of Huntingdon v. Grenville, 1 Vern. 52. 
Supra. 5 

(e) Brace v. Ducheſs of Marlborough, 2 P. Will. Rep: 
491. 2 Vez. 662. Sed vid. Wright v. Pilling. Gilb. Rep. 
Eq. 151. Sc. Pre. Ch. 494. | ; 


lr he 
5 
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he any right to the land ; he hath neither jus in 
re nor ad rem, and therefore, though he releaſe 
all his right to the land, he may extend it after- 
wards. All that he hath by the judgment, is a 
lien upon the land; but it is not certain whe- 
ther he ever will make uſe thereof; for he may 
recover the debt out of the goods of the conu- 
ſor by /cire facias, or may take the body, and 
then, during the defendant's life, he can have 
no other execution. Beſides, the judgment- 
creditor doth not lend his money upon the 
immediate view or contemplation of the conu- 
ſor's real eſtate ; for lands afterwards purchaſed, 
may be extended upon the judgment ; nor is 
he deceived or defrauded, although the conuſor 
of the judgment hath before mortgaged his real 
eſtate, as is the caſe of a mortgagee, if the 
mortgagor hath before mortgaged his land to 


another. 


Thus, where B made a mortgage of his 
eſtate (J), and afterwards became indebted to 
H in 6ol. and then conveyed to 5, in truſt, 
in the firſt place, to pay a debt due to him- 
ſelf, and ſubjected thereto all B's other debts 
in average; then & tendered the money to the 
mortgagee, which the mortgagee refuſed, and 


J) Stephenſon v. Hayward, Pre. Ch. 310. 
after- 
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afterwards he aſſigned the mortgage to H; 
then ¶ obtained judgment againſt B on his 
bond for the 601. after which & ſold to the 
plaintiffs, who, not having paid their purchaſe- 
money, preferred their bill againſt the mort - 
gagees and 77 to redeem : aud it was decreed 
that the plaintiffs ſhould redeem H's mortgage, 
and that the judgment ſhould be paid but in 
proportion; for though II had a title at law, 
and it was inſiſted that this judgment would 
affect the reſulting equity in B, if there was 
more than ſufficient to pay his debts, yet the 
conveyance made for the payment of debts 
being a good conveyance, and prior to the 
judgment, that, being ſubſequent, could not 
affect the 3 


So, where 4 mortgaged his eſtate to-B (g). 
and then aſſigned the equity of redemption to 
C: afterwards D obtained a judgment againſt 
A, and procured. an aſſignment of B's mort- 
gage; then C tendered the money due on the 
firſt mortgage to D, who had notice of the 
aſſignment of the equity of redemption, at the 


time of his purchaſing in the firſt mortgage: 


It was objected, that D, having the legal eſtate 
in him by the aſſignment of the forfeited mort- 


(2 Breerton v. Jones, 1 Eq. Ca. Abr. 325. 10. 
| gage, 
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page, and C having only an equitable intereſt, 
not ſupported by the legal eſtate, he ought to 
pay both monies to D; but the Court reſolved 
that C ſhould redeem, paying only the money 
due on the mortgage. | 


There is indeed a caſe, () in which the Court 
may be thought to have infringed upon this 
rule, which was, where 4, the plaintiff, had 
lent money on ſeveral notes of different dates, 
each of them in words to this effect: Received 
of A, . to be ſecured on mortgage of my 
Stokehall eſtate ;” and the drawer had, pre- 


viouſly to his drawing theſe notes, made a mort: 


gage of his eſtate to the defendant. 4, to 
cover the ſums lent on the notes bought in a 
mortgage which was made prior to the defend- 
ant's: and Lord Hardwicke. was of opinion, 
that A ſhould thereby protect himſelf againſt 
the defendant's mortgage ; and ſhould be paid 
the money lent upon the notes, as well as what 
was due to him upon the * of the 
firſt mortgage. 


But it appears to me that this caſe is clearly 
ditinguiſhable from the common one of a 


(5) 1 V. ln 2 Atk. 347. et wud. Bayly 
v. Robſon, Chanc. Prec. 89. Coleman v. Wince, ibid. 


311. et ſupra. 
M m creditor 
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creditor by judgment, or ſtatute, purchaſing in 
a prior incumbrance to prote& himſelf, which, 
as hath been faid, he will not be permitted to 
do; for: theſe memorandums ſeem to fall, more 
- properly, under the deſcription of agreements 
for ſecuring the money lent by mortgage, than 
of notes for the payment thereof ; and conſe- 
quently, the Court, conſidering that as done, 
which, upon a bill to compel a ſpecific per- 
formance of theſe agreements, they would have 
directed to be done, looked upon this caſe as 
not diſtinguiſhable from the ordinary caſe of a 
puiſne mortgagee purchaſing in a prior incum- 
brance to protect himſelf (7). 


So a ſtatute extended may, notwithſtanding 
this rule, be made uſe of to protect the conu- 
ſee, as to a farther ſum lent by him, againſt a 
mortgage, or ſecurity, taken by a meine in- 
cumbrancer ; for, the conuſee being entitled, 
at law, to hold the eſtate until he be ſatisfied 
his original debt at the extended value, the 
Court will not interpoſe to take it from him, 
when he hath a farther demand; for that gives 
him an equity to retain it againſt the me/ne 
mortgagee, which the latter cannot over-reach, 


(;) Vid. Ex parte, Wills, 1 Vez. Jun, 162. ef fupras. 
| | but 
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but on gaining a greater equity to himſelf by 
diſcharging both debts. 


Thus where a man acknowledged a ſtatute 
{k) in the penal ſum of 1 500 l. for payment of 
800l. with intereſt z and then, it being forfeit- 
ed, and the lands extended thereupon at a 
certain annual yalue, ſettled the ſame lands in 
tail, for a good and valuable conſideration ; 
afterwards he borrowed more money of the co- 
nuſee, articles having been firſt drawn between 
them, whereby it was agreed, that the ſtatute 
and extent ſhould ſtand as a ſecurity for the 
farther ſum borrowed. The conuſor being dead, 
and the principal ſum of 8007. with intereſt, 
ſatisfied by perception of profits or otherwiſe, 
the plaintiff, tenant in tail under the ſettlement, 
filed his bill to account at the real value ; but 
it was held by Chief Baron Hale, and all the 
Court, that no relief could be given againſt the 
penalty of the ſtatute, the equity being equal, 
and the law on the fide of the defendant, 


A prior mortgage purchaſed i in, will be no 
protection to a pu, mortgagee, unleſs it be 
forfeited (1); for, until then, the eſtate re- 


(4) Sir John Hedworth w. Joſias Primate, Hard: 318. 
%) Hitcheock # a7. v. Sedgwick, et a. 2 Vern. 156, 


M m 2 mains 
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mains as it was at common Law: redeem- 


able upon performance of the condition ſtipu- 
lated. 


And a puiſne thortgagee(m), who purchaſeth 
in a prior ſecurity to protect his own, ſhall not 
only hold it until he be paid his debt, and 
reimburſed the money advanced by him to 
purchaſe it ; but until he hath received all the 
money and arrears of intereſt, due on the ſecu- 
rity bought 1n, as well as upon his own. 


Aid, as a Priſne mortgagee may tack a prior 
incumbrance, that brings with it the legal 


eſtate, to his own, and thereby protect him- 
ſelf againſt intervening charges thereon (n); 
ſo, a mortgagee eigne, having the legal eſtate, 
may tack a ſubſequent ſum advanced by him 


upon the former ſecurity, to his prior mort- 
gage, and thereby protect himſelf againſt meſne 


incumbrances. | 


Thus, where 4 had an annuity charged on 


the manor of 5, and B an eſtate therein liable 


to the annuity, and C an | Intereſt ſubſequent 


241 


(m) Darcy v. Hall, 1 Vern. 49. 


%% Goddard v. Complin, 1 Ch. Ca. 139. 


to 
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to both by mortgage (o); B having no notice 
of C's intereſt, treated with him in the rever- 
ſion in fee, who deſired to borrow money of 
him, and thereupon purchaſed 4's intereſt, 
and for that, and by way of money lent to the 
reverſioner, paid gool. but there was no more 
than gool. due to 4; C exhibited his bill 
againſt A and B, to redeem them on payment 
of their debts ; and the queſtion was, whether 
C ſhould pay B any more than the mortgage- 
money he had originally lent, and the 5oo!. 
paid by him which was due to A? And it 


was decreed, that he ſhould pay the whole 
ho adyanced. 


So, if there be firſt and ſecond mortgagee(p), 
and the firſt lend money after the laſt mort- 
gage made, taking a judgment as ſecurity, lie 
may tack this to his mortgage to protect him- 
ſelf againſt the ſecond mortgagee, for he hath 
the legal eſtate and the judgment, which, 
though it paſſeth no intereſt, preſently, in the 
land, operates as a lien. 


550 Blackſton . Moreland, 2 Ch. Ca. 20, 


Shepherd v. Titley, 2 Atk. 352. 4th reſolution in 
Brace v. Ducheſs of Marlboroegh, 2 P. Will. 494. 2 Vez. 


662. Et ſupra. | 
. Mm 3 But 
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But the farther ſum advanced muſt be to one 
who has a right to charge the eſtate in queſ- 
tion (q). Therefore where J C, the grand- 
father of C, made a mortgage of lands in fee 
to HA, and then having two ſons, A and B, 
deviſed the equity of redemption to his youngeſt 
ſon B, and his heirs, and died; B entered into 
the mortgaged lands, and enjoyed the ſame 
two years, and then died, leaving a ſon an 
infant. After B's death, his elder brother 4 
entered on theſe lands, and haying occaſion for 
money, joined with the mortgagee in aſſign- 
ment of the mortgage to another perſon, of 
whom he borrowed a farther ſum, and which 
the aſſignee advanced, having no notice of 
the will of 7 C, Then the heir of B came 
of age, and exhibited a bill to be let into the 
equity of redemption upon the foot of the firſt 
mortgage. And on his part it was inſiſted, 
that the aſſignee could be in no better con- 
dition than the mortgagee, and that if there 
had been twenty aſſignments for more money, 
if the mortgagor or he who legally repreſented, 
him had not joined, he ſhould not be barred, 
but ought to be relieved. On the other fide 
it was contended, that the aſſignee was a pur- 


) Cooper v. Cooper, Nelſon's Rep. 153. 
chaſer 
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Chaſer for a valuable conſideration without 
notice of this incumbrance by the will, and 
that he had a good title, having taken an 
aſſignment from the mortgagee, wherein the 
viſible heir of the mortgagor was a party, and 
therefore, that if the heir would redeem, he 
ought to pay the whole principal ſum and 
intereſt. But the court was of opinion, and 
decreed that the heir ſhould be let into the 
equity of redemption upon the foot of the firſt 
mortgage. | 


And where A had a prior judgment, and a 
mortgage likewiſe on the eſtate of B (r); and 
a ſubſequent judgment creditor, but prior in 
time to the mortgage, brought a bill in chan- 
cery, Praying a fale of the mortgagor's eſtate, 
who was likewiſe willing and deſirous to fell ; 
per curiam, here A 1s not a ſubſequent in- 
cumbrancer buying in a prior, but 1s the firſt 
of the incumbrancers, who has advanced more 
money on a ſecond incumbrance. Where the 
Jirft incumbrancer by judgment has likewiſe a 
mortgage upon the eſtate, notwithſtandiffp 
there is another judgment, prior in time to 


the mortgage, yet if the mortgagee had no 
(7) Smithſon v. Thompſon, 1 Atk. 520. 
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notice of ſuch judgment, the creditor upon 
the ſecond judgment ſhall not come into a 
court of equity, and pray a fale of the eſtate 
ſo mortgaged, without paying off the principal 
and intereſt, both of the firſt judgment and 
the mortgage; for it would be very hard, if 
the defendant ſhould be in a worſe condition, 
with a prior incumbrance in his favour, than 


a mortgagee without notice of a prior Judg: 


ment would be. 


But, if one who hath a firſt mortgage (s), 


' purchaſe in a ſubſequent judgment, without 


the conſent of the mortgagor, a me/ne mort- 
gagee, or aſſignee of the equity of redemption, 
will not be obliged to pay the money due on 
both ſecurities, in order to redeem ; for ſuch 
tranſaction of the mortgagee tended only to 
load the eſtate, without the conſent of the 
owner, where he had no Nen of Dettening 
his own ſecurity. 


And, if the firſt mortgagee bath notice af 
the intervening incumbrance, at the time of 
his lending more money upon a judgment 
or otherwiſe, he will not be permitted to 


(s) Breerton v. Jones, 1 E. Ca. Abr. 326. 11. ſupra, 


> 226. 


tack 
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tack them together againſt the me/ne mort- 
gagee. 


Thus, where K, having a prior mortgage of 
certain lands, where C had a mortgage ſubſe- 
quent, lent a farther ſum to the mortgagor, 
on a ſtatute (ft); C alledged that X had notice 
of his mortgage, before the laſt money lent : 
K, by his anſwer, did not deny notice poſi- 
tively, but evaſively; and C could not prove 
notice, until after the lending the laſt money ; 
yet, becauſe K had not denied notice poſi- 
tively, the court decreed a redemption, on 
payment of the firſt money only. 


And the law is the ſame in caſe of purchaſing 
in prior ſecurities, to prote& ſubſequent in- 
cumbrances (u); it will not avail the purchaſer, 
if he had notice of the mee incumbrance, at 
the time he advanced his money on ſuch ſub- 
ſequent ſecurity ; for it is the purchaſing, with- 
out notice, that gives him equal equity with 
the meſne incumbrancer ; and, if a man will 
purchaſe with notice of another's right, his 
giving a valuable conſideration will not avail 


(:) caſon et a7. v. Round et 4. Prec. Ch. 226. 
Cu 3 Atk. 238. 2 Ca. Ch. 35. 1 Ch. Ca. 119. 
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him; for he throws away his money volun- 
tarily, and of his own free will. 


It ſeems, however, that this rule reſpecting 
notice, admits of an exception, where a man 
firſt mortgages land by a defective conveyance, 
and afterwards to a ſecond perſon, by an affur- 
ance that is good and effectual, with notice of 
the former (x); for, in this caſe, the ſecond ſhall 


prevail notwithſtanding ; becauſe the legal title 


is, ab initio, in him, and equity will not in- 
terpoſe to wreſt it from him, where both are 
equally upon a valuable conſideration. 


The following caſe ſeems* to have been de- 
cided upon this ground; for unleſs the ſubſe- 
quent purchaſer for a valuable conſideration, 
who had a complete title in law, could be 
charged with fraud by reaſon of notice, there 
appears to be no pretence upon which the 
prior purchaſer for valuable confideration like- 
wiſe, but whoſe title was defective, could ap- 
ply for relief; becauſe, as between two pur- 
chaſers upon the like conſiderations, that which 
has the complete title in law muſt prevail (//. 


(x) Burgh v. Francis, 1 Eq. Ca. Abr. 320, 1. Oſwich 
v. Plumer, 3 Bac, Abr. 644. 

O Oſwick et a. v. Plamer et al”, Paſch. 1708. 3 Bac. 
Abr. 644. | 


I | Richard 
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Richard Wiſeman, ſon and heir apparent 
of Sir Richard Wiſeman, intermarried with 
Winifred Barrington, entitled to a portion of 
4000l. and brought a bill againſt his wife's 
truſtees ; whereupon a decree was had to pay 
him his wife's fortune, upon making a com- 
petent ſettlement; or, upon failure there- 
of, the fortune to be inveſted in lands by the 
approbation of the Maſter, And, upon the 
Maſter's report, that no competent ſettlement 
could be made by Richard the ſon, it was, by 
choice of parties, inveſted in lands of Sir Rich- 
- ard, the father, of equal value; part of which 
lands happened to be eight acres of copyhold, 
which, in the ſettlement, were limited and de- 
clared, apart from the freehold, to be to the 
uſe of the iſſue of the marriage in common 
form, and afterwards in fee to the ſon, with a 
covenant from Sir Richard to ſurrender the 
copyhold. The wife died without iſſue, and 
the ſon mortgaged both copyhold and freehold 
together, for a valuable conſideration, to O/wick 
and others, plaintiffs, but without any ſurren- 
der. The ſon died, and the lands deſcended to 
Elizabeth, his ſiſter, and heir at law; then the 
mortgagees forecloſed Elizabeth, by a decree of 
the court, and entered and took poſſeſſion; to 
whom, being in poſſeſſion, Elizabeth releaſed 
t and 
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and confirmed the eſtate in fee. Afterwards, 
Sir Richard, the father, having been out of 
poſſeſſion of the premiſes from the time of the 
ſettlement, which was made thirteen years be- 
fore, ſurrendered the copyhold land to the de- 
Jendant Plumer, for a valuable confideration : 
Plumer was admitted, and brought his eje&- 
ment; and the mortgagees brought their bills 
to be relieved, which were diſmiſſed by the 
Maſter of the Rolls, on ſolemn argument, with 
cofts; for that the court would not ſupply the 
defect of a ſurrender, againſt a perſon that came 
in by title, upon ſurrender of the ſame premiſes ; 
which decree was, on rehearing, confirmed by 
Lord Cowper. 


We muſt here remark a diſtinction that hath 
been taken between the preceding caſe, and 
caſes where the ſubſequent creditors have de- 
mands, which, although they are liens upon, 
yet are not conſidered as ſpecifically charging 
the lands (z); as equity will inforce a defective 
conveyance againſt claimants of the latter de- 
ſcription ; for, as they did not originally take 
the lands for their ſecurity, and come in under 


(z) Burgh v. Francis, 3 Bac. Abr. 643. 1 Eq. Ca. Ahr. 
329. I. et vid. 2 P. Will. 491. 1 P. Will. 279. Finch 
Rep. 28. . 

N the 
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the very perſon that is obliged in conſcience to 
make the defective ſecurity good, they are con- 
fidered as ſtanding in his place, and will there- 


fore be poſtponed, until ſuch defective ſecurity 
be ſatisfied. 


This point was ſettled ſo early as Lord Keeper 
Bridgman's time, in the caſe of Burgh and 
Francis (a), the decree in which cauſe was at- 
firmed by Lord Chancellor Nottingham. There 
the anceſtor made a defective mortgage in fee 
for 500. it being made by way of feoffment 
without livery, apd afterwards the heir con- 

feſſed ſeveral judgments on bond-debts due 
from the anceſtor. And the queſtion was, whe- 
ther the judgments ought to incumber the 
mortgaged premiſes until the mortgage be paid 
off? And Lord Nottingham determined that 
they ought not; for that the debt due upon 
the mortgage did originally charge the land, 
-which the debts by bond did not, till they were 
reduced into judgments; and although the 
mortgage was defective in point of law for want 
of livery, yet equity, which ſupplied that de- 
fect, did ſtill charge the land, and it ought not 
to be in the power of the heir at law to charge 
it, by acknowledging judgments in prejudice 


- («) Burgh v. Francis, Finch's Rep. 28. Nelf, Rep. 183. 
to 
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to ſuch equity : the rather becauſe .the mort- 
gagor had covenanted for him and his 
heirs to make any farther aſſurance, ſo that 
when the land deſcended upon the heir charged 
with this mortgage, he was in the nature of a 
truſtee for the mortgagee till the money was 
paid, and could not incumber it ; and though 
the creditors had not any notice of this mort- 
gage, yet they ſhould be bound in this caſe; 
becauſe they were not put in a worſe condition 
than they ought to be, namely, to be poſtponed 
fo the mortgage. $04 


Upon this principal, in a caſe where A ſur- 
rendered his copyhold, by way of mortgage for 
money lent, and the ſurrender was not preſent- 
ed at the next court, according to the cuſtom of 
the manor(b); and then 4 became a bankrupt, 
and the aſſignees were admitted, and brought 
their ejectment; and the ſurrenderee of the co 
pyhold brought his bill in equity to be reliev- 
ed, Lord Cowper granted a perpetual injunc- 
tion in behalf of the ſurrenderee; and, although 
it was urged that the creditors of the bank- 

ruptcy were equally upon valuable conſidera- 


(5) Taylor v. Wheeler, 2 Vern. 564. 2 Salk. 449. 3 
Bacon Abr. 644. 1 P. Will. 280. Et ſee Pye v. Daubuz, 
3-Bro. Rep. Ch. 595. 

tions; 
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tions, as the furrenderee, and, having the title 
at law, ought to be preferred, yet that argument 
was over-ruled ; becauſe the other creditors of 
the bankrupt did not lend on the credit of the 
land, as the mortgagee did ; and therefore, where 
| ſuch creditors came, under the bankrupt, to 
charge the lands, they ought to ſtand in his 
place, and come under the ſame obligation of 
conſcience to make good the defective ſecurity. 


And the reaſon of this difference is, that where 
there are two perſons that have equal equity 
(as was the caſe in Ofwick and Plumer, both 
being equally purchaſers of the ſame property 
for a valuable conſideration) there, thoſe that 
have the legal title ſhall prevail, becauſe there 
is no equity, to take from ſuch perſon the title 
that he hath gained at law; but, if the con- 
tending parties in equity have not equal equity 
(as was the caſe in Burgh v. Francis, and Tay- 
lor v. Wheeler, becauſe the one creditor had 
intended to ſecure himſelf by the mortgage of 
the copyhold, whereas the other creditors had 
truſted merely to the bankrupt's perſonal ſecu- 
rity, and, conſequently, had not equal equity to 
have the land applied for the payment of their 
debts, as the former, who looked to that in par- 

ticular) 


544 OP PRIORITY IN INCUMBRANCES, 


ticular) thoſe that have the greateſt equity, ſhall 
be relieved againſt the legal title. | 


Alſo, if a clauſe be contained in the firſt mort- 
gage-deed, making it a ſecurity for farther ſums 
borrowed, ſubſequent loans will have relation 
to, and be taken as part of, the original tranſ- 
action; and they muſt be paid before a ſecond 
mortgage intervening, although the firſt mort- 
gagee had notice of it at the time of advancing 
more money, F the ſecond mortgagee had no- 
tice of the clauſe 1n the firſt mortgage. 


Thus, where 4 mortgaged his eſtates to B 
for a term of years, to ſecure a fum of money 
already lent to A, and alſo all ſuch other ſums 
as ſhould thereafter be lent or advanced to him, 
A made a ſecond mortgage to C, for a certain 
ſum, with notice of the firſt mortgage, and then 
the firſt mortgagee, having notice of the ſecond 
mortgage, lent a farther ſum. Lord Cowper 
decreed that the ſecond mortgagee ſhould not 
redeem the firſt mortgagee, without paying as 
well the money lent after, as that lent before 


the fecond mortgage was made (c); for it was 


(c) Gordon v. Graham, 7 Vol. Vin, Abr. 52. pl. 3. 
| the 
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the folly of the ſecond mortgagee, with notice, 
to take ſuch ſecurity. 


But, here we muſt particularly attend to the 
diſtinction between notice previous to the time 
of the lending the money by the puiſne mort- 
gagee, and at the time of purchaſing in the 
elder incumbrance d); for, a mortgagee puz/ne 
will be protected, although he had actual no- 
tice of a ſecond incumbrance at the time of 
purchaſing in the prior ſecurity to cover his 
own, becauſe that is the very occafion that ſhows 
the neceſſity of ſo doing. 


This rule however hath its exceptions (e) ; 
for, a purchaſer or mortgagee ſhall not prote& 
himſelf by taking a conveyance from a truſtee, 
if he hath notice of the truſt at the time of 
getting it in. And therefore where B, being 
poſſeſſed of a term for years, had made a vo- 
luntary ſettlement thereof in truſt for herſelf 
for life, remainder to J, her daughter, for life, 
remainder to the children of her daughter by 
her then huſband ; and 7 afterwards mortgaged 


(d) 1 Vern. 188. 2 Vent. 339. 2 Vez. 574. 


(e) Pye v. George, Salk. 680. Ca. temp. Talbot 260, 
Saunders v. Dehew, 2 Vern. 271, er vid. Shields v. At- 
kias, 3 Atk. 560. 1 Atk. 475. 


Nn the 
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the lands in queſtion to S, who pretended he 
had no notice of the ſettlement; 7 being 
called in the mortgage-deed the daughter and 
heir of B, but that afterwards hearing of it, he 
got an aſſignment of the term from the truſtees. 
The court reſolved, that although a purchaſer 
might buy in an incumbrance, or lay hold of any 
plank to defend himſelf, yet he ſhould not be 
protected by taking a conveyance from a truſtee, 
after he had notice of the truſt; for, in that 
caſe he himſelf became the truftee, and muſt 
not, to ſave. himſelf, be guilty of a breach of 
truſt. 


Even a fine levied by a purchaſer (/), for 
full conſideration with notice of a truſt, to 
ſtrengthen his eſtate, will not bind the ceftu? 
que truft, although there be five years non- 
claim ; for he, having purchaſed with notice, is 
but a truſtee, notwithſtanding any conſideration 
paid by him; and the eſtate not being diſplaced, 
the fine cannot bar; but a fine and non-claim 
will be a bar in equity, if a purchaſer hath not 
notice. . 


And where the plaintiff's bill was to be re- 
heved upon a truſt, and charged the de- 


| (F) Cited Bovey v. Smith, 1 Vern, 149. 2 Ch. Ca. 125. 


1 Ark. 475. - n 
| C 
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fendant with notice thereof, and that he had 
procured a conveyance of the lands upoh which 
the truſt was had, and that at or before his 
taking the ſaid conveyance, he had notice 
of the ſaid truſt for the plaintiff (g); the defen- 
dant, by way of anſwer, denied that he had 
any notice of the truſt at the time of his pur- 
chaſe or contract, and pleaded that he was a 
purchaſer for a valuable conſideration. And it 
was infiſted that the point of notice was not 
well anſwered, in that the defendant denied 
notice at the time of the purchaſe only ; for 
the word purchaſe might be underſtood to 
mean the time when the contract for the pur- 
chaſe was made, and it might be, he had no 
notice then, and might have notice after, be- 
fore, or at ſealing of the conveyance; and if 
there was any notice before the conveyance to 
him was executed, that would charge the de- 


fendant 3 upon which objection the plea was 
over- ruled. 


But here we muſt obſerve, that, if ceftui que 
truſt, tenant in tail (a), be the mortgagor, and 


(g) More v. Mayhow, 1 Ch. Ca. 34. Attorney-General 
v. Gower, et al. 2 E. Ca. Abr. 685. 11. er Wigg v. Wigg, 
1 Atk. 384. 


(+) Elie v. Oſborne, 2 Vern. 754. 1 Eq. Ca. Abr. 385. 3. 
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join with the truſtees in making the convey- 
ance, it will be good and valid; they being 
confidered as truſtees purely for the tenant in 
tail to preſerve his eſtate only, and not to ſtand 


in oppoſition to him, for the ſake of thoſe who 
are to come after him, * 


So, if the eigne incumbrance (i) be pur- 
chaſed in, after a decree in rem, by a creditor, 
party to that decree, it will not protect him, 
although he had not notice of any prior incum- 
brance at the time he lent his money, as, in 
this caſe, notice or not is immaterial; for the 
decree binds the purchaſer, and the vendor can 
give no title, when the right to the land is ad- 
judged to another, and the party who gained 
the ſuit, hath a title, by the decree, to carry 
it into execution on the land, into whoſe- ever 
hands it may afterwards come. 


Thus, in the caſe of Wortley v. Birkhead (k), 
where the plaintiff (after a decree had been made 
in 1748, in a cauſe wherein the plaintiff and 
defendants, among other creditors, were plain- 
tiffs, for the ſale of the eſtate of 4, whereby the 


(i) 2 Vez. 477. 2 Ch. Ca. 48. 
(4) Wortley v. Birkhead, 2 Vez. 571. Sc. 3 Atk. 80g. 
2 Vern. 525. | 


Maſter 
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Maſter had been directed to enquire into the 
priority of their demands) bought in a judg- 
ment given in 1694, and made claim before 
the Maſter, to have it tacked to his mortgage» 
and thereby to be paid before the defendants ; 
as to which the Maſter refuſed to make any re- 
port : whereupon the plaintiff filed his bill, and 
one queſtion was, whether he could tack the 
incumbrance bought in after the decree to his 
mortgage? Lord Chancellor Hardwicke, as to 
this part of the caſe, ſaid, that there was no 

caſe wherein it had been determined that a 
puiſne incumbrancer, a party in a cauſe, and a 
decree made, in that cauſe, for ſatisfaction of 
incumbrancers according to their reſpective 
priorities, having taken in a prior to tack to 
his puiſne incumbrance, ſhould be allowed to 
make uſe of it in any other ſhape, than that 
in which the original incumbrancer might uſe 
it, had no ſuch purchaſe been made. He 
thought it would be moſt miſchievous and per- 
nicious, if the Court ſhould allow the doctrine 
of tacking to be carried to that extent ; firſt, 
taking it upon the terms of the decree ; all thoſe 
decrees, where there were ſeveral incumbrances 
before the Court, a fale directed, and every 
thing neceſſary to clear the eſtate, in order to 
that ſale, proceeded on the foundation, that the 


Nn 3 Tights 
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Tights of the parties were to be taken as they 
| ſtood at the time of the decree; and therefore 
they directed an enquiry into the priorities, 
What then were thoſe priorities ? Why ſuch as 
they ſtood at the time of the decree : not that 
afterwards the priority ſhould be varied. The 
ſenſe, reaſon, and juſtice of the caſe required 
it ſhould be ſo; for otherwiſe, if (where an in- 
cumbrancer, or an eftate, which was affected 
with ſeveral charges, brought a bill for ſatisfac- 
tion thereof, and there were all proper parties 
and a decree for it, as between himſelf and the 
owner of the equity of redemption, ſome of 
the incumbrances being prior, others poſterior to 
his) one of thoſe defendants, who happened to be 
prior to him, was allowed to convey to another 
defendant, who was puiſne to him, it would 
ſhut out the plaintiff after the decree made, at 
which time the rights were conſidered, What 
would be the conſequence? Nothing could lay 
a foundation for greater colluſion and con- 
trivance, between the parties, to exclude each 
other, than ſuch a liberty would, and that to 
the great deceit of the plaintiff; for then a man 
would loſe his coſts by ſuch a proceeding, al- 
though he had a right to his debt, principal, 
' intereſt, and coſts, according to the reſpective 
prionities ; that was the direction of this decree; | 

| and 
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and there was a ſufficient fund, according to 
the then right of the plaintiff, to pay all that 
was due ; but if this were permitted, after a de- 
cree was made, two of theſe defendants might, 
by a colluſion, give a third incumbrancer more 
than his debt, and it would be worth while to 
do ſo, in order to exclude another, who hap- 
pened to be a ſecond incumbrancer. It would 
be carrying ſecurities to market in that manner, 
whereby the purchaſer of them ſhould not only 
ſtand in the place of the party ſelling, but 
would acquire a new equity, which it would be 
miſchievous to allow; and therefore his Lord- 
ſhip ſaid, he never was clearer in opinion than 


upon this part of the caſe, as to the general 
right. 


So where &, a pui/ne incumbrancer (1), after 
the bill brought, and after the firſt decree made, 
and, in truth, after the report, got an aſſign- 
ment of an old judgment and mortgage, ex- 
pecting thereby to gain a preference to his 
debt ; the Court held, that the aſſignment ob- 
tained by him being after the decree made, he 
ſhould not profit by it or change the order 
of payment, but ſhould come in according to 


(1) Briſtol er a7. v. Hungerford et aP. 2 Vern, 524+ 5. 


Nn 4 the 
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the time of his own incumbrance, without re- 
gard to the old judgment and mortgage. 


And the law 1s the ſame as to purchaſers (m), 
incumbrancers who are not parties in the ſuit, 
but who could come in under the decree ; for 
they muſt come in upon, and ſubmit to, the 
terms of that decree, though no parties. 

But a third mortgagee may purchaſe in a firſt 
mortgage, and defend hintſelf thereby, not- 
withſtanding a ſuit be depending between the 
ieſpective mortgagees. 


Thus, where the ſecond mortgagee (u) filed 
his bill againſt the mortgagor, firſt and third 
mortgagee to be let in to pay off the firſt mort- 
gage, and that then the eſtate ſhould be ſold, 
his own mortgage paid, and the third be fatis- 
fied out of the remainder; and pending the 
ſuit the third mortgagee bought in the firſt 
mortgage : it was determined that by this he 
had gained a priority, and ſhould be paid his 
whole money before the ſecond mortgagee. 

(m) 2 Vez. 575. 
: (2) Robinſon v. Daviſon er al. 1 Brow. Cha. Rep. 63, 

8. L. Turner v. Richmond, Supra, 365. 


However, 
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However, in many caſes (o) a ſuit pending 
in equity againſt land, is a bar to alienation 
for pendente lite nihil innovetur : therefore 
the vendor of lands, pending a ſuit in equity 
againſt them, can give no title but what will 
be ſubject to its iſſue; but it is the pendency 
of the ſuit that creates the notice, for as it is a 
tranſaction in a ſovereign Court of Juſtice, it is 
ſuppoſed all people are attentive to what paſſes 
there; and to prevent a greater miſchief that 
would ariſe by people's purchaſing a right under 
litigation and then in conteſt. 


J F having only one daughter, and defiring 
to keep part of his eſtate in his name (p), by 
will, made in 1684, deviſed a meſſuage to F, his 
near kinſman, in tail male, with remainder over, 
and gave his lands in Sy/tz to his daughter, 
who married D; they, with C, were ſuppoſed 
to have deſtroyed the will after the death of 
the teſtator. F brought his bill againſt D and 
his wife ; and, in 1687, obtained a decree to 
hold and enjoy the lands according to the will 
againſt them, and all claiming under them. 


(e) Vid. Worſley v. Earl of Scarborough, 3 Atk. 392. 

(7) Finch v. Newnham, 2 Vern. 217, et vid. Fleming 
v. Page, et al. Finch 320. Fr Herbert's caſe, this doctrine 
of natice extended to a criminal caſe. 3 P. Will. 116. 


The 
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The eſtate deviſed to F, having been mort- 
gaged by the teſtator prior to his will to B for 
100 JI. N pending the ſuit bought in B's mort- 
gage, and purchaſed the equity of redemption 
from D and his wife, N was ſerved with the 
former decree, and appeared, and was exa- 
mined, and ſet out his title under this mort- 
gage, whereupon H was put to bring his bill to 
redeem. N, by anſwer, alledged, that although 
he had been informed before his purchaſe that 
it was pretended there had been ſuch will made, 
yet, upon enquiry, he had been aſſured and 
ſatisfied that it was deſtroyed by the teſtator in 
his life-time, and therefore he proceeded in his 
purchaſe, and inſiſted, that the former decree, 
to which he was no party, was unjuſt in decree- 
ing the lands to be enjoyed according to the 
will; but, in regard he purchaſed pendente lite, 
and with notice that there was a will, the Court 
would not admit him to examine the juſtice of 
the former decree, or to try at law whether ſuch 
will was cancelled or deſtroyed by the teſtator, 
but declared he ſhould be bound by the former 
proceedings, and decreed the redemption of 
the mortgage to the plaintiff, 


And where it is only a decree to account, 
and not ſuch a one as puts a concluſion to the 
matter 
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matter in queſtion, that is till ſuch a ſuit, as 
affects people with notice of what is doing. 


But no caſe has gone ſo far, and it would be 
very inconvenient, if where money is ſecured 
upon an eſtate, and there 1s a queſtion depend- 
ing in Chancery upon the right of or about the 
money, but no queſtion relating to the eſtate 
upon which it is ſecured, but it is wholly a col- 
lateral matter, as to ſay that a purchaſer of the 
eſtate pending, that ſuit ſhould be affected with 
notice by ſuch implication as the law creates by 
the pendency of the ſuit. 


Therefore, where 4 and B were partners (q), 
A died having made his will, and deviſed to his 
executors and their heirs, © all his real and per- 
“ ſonal eſtate, not by his will otherwiſe diſ- 
e poſed of, in truſt that they ſhould, by charg- | 
* ing, leaſing, or ſelling his eſtates, or any of 
them, raiſe money for the payment of all his 
« debts; and what ſhould remain, he directed 
to be divided into equal portions, ſhare and 
% ſhare alike, between his five children, and 
left it to his executors to make proper allow- 
& ances for their maintenance, until there 
* ſhould be a diſtribution made of his eſtates.” 


(g) Mead v. Lord Orrery, 3 Atk. 236, e 8. L. ib. 392, 
{ A 
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A, amongſt other things, had a mortgage for 
3500 “. In a cauſe between the executor of B, 
and A's executors, the mortgage deed was. di- 
rected to be left in the hands of a Maſter in 
Chancery, till the partnerſhip account ſhould 
be finally adjuſted. Afterwards 4's executors 
conveyed the mortgage to Maſter Bennet, as a 
ſecurity for one of the executors, on his ap- 
| pointment to be receiver of another perſon's 
| eſtate. And one argument uſed by the chil- 
| IH dren of A, in a ſuit againſt the holders of the 
| mortgage, by way of ſecurity for the due dit- 
charge of the receivorſhip, was, that there was a 
ſuit at the time of the aſſignment about the 
mortgage, who was entitled to it, and that 
therefore it was void, as being made lite pen- 
dente. But Lord Hardwicke ſaid, that he did 
not ſee how this lis pendens could affect this 
aſſignment, unleſs it had been determined that 
this was the mortgage of B, the partner of 4, 
and belonged to his creditors, who were the 
| plaintiffs in that cauſe. But that as it was 
| therein determined to be 4's eſtate, there was 
| an end of that objection, ; 


PF 


| | 
| But in caſe of a real purchaſer for a valuable 
| conſideration, pendente lite, the plaintiff will 
| be held to ſtrict proof of his own title. 


Thus, 
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Thus, where a bill was brought by $(r) 
againſt C, to have the benefit of a decree, ob- 
tained againſt L, for the recovery of a leaſehold 
eſtate held of the dean and chapter of Saint 
Paul's; C being a purchaſer of this eſtate from 
L, pendente lite, but, as was proved, for the 
full value, and without any notice of S's claim, 
or any actual notice of the ſuit : for the plain- 
tiff it was inſiſted, that this purchaſe, made 
pendente lite, was to be conſidered as made 
under an implied and conſtructive notice; but 
the Court ſaid, that although, where there was 
a conveyance made, pendente lite, without any 
valuable conſideration, and to avoid and elude a 
decree, it ought to be highly diſcountenanced; 
and, though the alienation were for ever fo 
good a conſideration, the purchaſe, if made 
pendente lite, was nevertheleſs to be ſet aſide, 
yet, where there was a real and fair purchaſer, 
without notice, it was a very hard caſe, eſpe- 
cially in a Court of Equity; and, there being 
ſome defect in part of the proof in derainging 
the title of S, leave to amend, or make any new 


proof, after publication was refuſed, and the 
bill diſmiſſed. 


(r) Sorrel v. Carpenter, 2 P. Will. 482. 


In 
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In this caſe (s), the Chancellor obſerved, 
that it was a difficult matter to ſearch for bills 
in equity, or to get notice of them ; many 
fuch being, after filing, kept in the Six Clerks 
deſk ; and that though the Court would oblige 
all perſons to take notice of its decrees as much 
as of judgments at law, yet there did not ſeem 
to be the ſame reaſon for obliging people to 
take notice of the filing of a bill. 


And if a purchaſe or mortgage be made, 
pending a bill, to perpetuate the teſtimony of 
witneſſes to a will of land, the proceedings may 
be read againſt a purchaſer or mortgagee dur- 
ing the ſuit, although he hath not notice either 
expreſs or implied. 


This rule is founded upon the neceſſity of the 
caſe; for if depoſitions, taken in ſuch a ſuit, 
could not be read againſt a purchaſer under 
the heir at law or deviſee, it would be in their 
power to prevent ſuch a bill from being of any 
effect. For inſtance; ſuppoſe an heir at law 
(having got into the poſſeſſion of an eſtate on 
the death of his anceſtor, and the deviſee, being 
out of poſſeſſion, brought a bill to perpetuate 


(s) Sorrell v. Carpenter, 2 P. Will. 482, et vid. 
3 Atk. 243. 


teſtimony, 
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teſtimony, and to prove the will) pending the 
ſuit, made a ſecret conveyance to another per- 
ſon; if the depoſitions taken in the cauſe could 
not be read againſt the perſon who claimed 
under the heir at law, the whole object of the 
{uit would be defeated. 


The caſe would be juſt the ſame, in reſpect 
to its conſequences, if a deviſee, having got 
into poſſeſſion, the heir hrought a bill of this 
ſort, and afterwards the deviſee made a private 
conveyance: if the heir at law could not read 
the depoſitions which were taken in that cauſe 
againſt a party claiming under him, the bring- 
ing the bill would be of no manner of effect. 


Accordingly, in a caſe ( where J made her 
will, and thereby deviſed all her real and per- 
ſonal eſtate to C and N in truſt, that they 
ſhould fell the ſame in order to diſcharge her 
debts and legacies ; and that the ſurplus ſhould 
be diſtributed into three equal ſhares, one ſhare 
whereof was to go to C, another ſhare to K, 
and a third to 7. Soon after the making the 
will, J died, leaving G her heir at law: K and 


(.) Garth v. Crawford, Barnardiſton Rep. 450. Sci By 
name of Garth v. Ward, 2 Atk. 175. 


T were - 
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7 were Papiſts, but C was a Proteſtant. In 
April 1736, T mortgaged her intereſt in this 
eſtate to V for 1081, In May 1736, a bill 
was brought by C, XK, and 7, againſt G, the 
heir at law, in order to perpetuate the teſti- 
mony of the- plaintiffs witneſſes, and to prove 
the will of J. On the zd of- January 1737, 
W purchaſed of T her equity of redemption in 
this eſtate for 1000/7. On the 8th of January 
following, G put in his anſwer to the bill, in- 
fiſting thereby, among other things, that K 
and 7' were Papiſts, and conſequently incapable 
by the ſtatute of 11 Will. 3, to take by the 
will of J. 


In that cauſe, G examined ſeveral witneſſes, 
to ſhew that K and T were Papiſts. 


A bill was then brought by G againſt C, K, 
and 7, and likewiſe againſt V, in order to ſet 
aſide the will of J, with regard to two thirds of 
her real eſtate, which was to be ſold, and the 
money ariſing from the ſale to be paid to K and 
T, and likewiſe, that K, J, and W, might 
account for the profits of thoſe ſhares. After 
the anſwers to this bill were come in, an order 
was obtained, that the depoſitions in the former 


cauſe might be read i in the preſent one, ſaving 
juſt 
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juſt exceptions; but, on offering them to be 
read, it was objected on the part of V, that 
they could not be read as againſt him, he being 
no party to the former ſuit, his mortgage being 
made before the filing of that bill, and his 
purchaſe of the equity of redemption having 
been before the anſwer of G came in. 


But the Lord Chancellor was of opinion, 
that theſe depoſitions ought to be read ; and his 
Lordſhip diſtinguiſhed between the mortgage 
to V, and his purchaſe of the equity of re- 
demption ; for, as to the mortgage, which was 
ſtated to have been made before the filing of 
that bill, his Lordſhip was of opinion that 
none of the depoſitions taken in that caule, 
could any ways be read to affect that; but, 
with regard to the purchaſe of the equity of re- 
demption, which was made. ſubſequent to the 
filing the bill, they ought to be read; and his 
Lordſhip ſaid, that the anſwer not coming in 
until after the equity of redemption purchaſed, 
made no difference, for it very often happened 
by the ordinary indulgences which were given 
to the putting in of anſwers, that an anſwer 


did not come in to a bill until long after it was 
filed. | N 


OO But, 


c 
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But, in general, a bill () that cannot be 
brought to a hearing, cannot properly create a 
lis pendens, ſo as to affect a purchaſer, claim- 
ing under one of the parties, after filing of the 
bill: 


And it ſeems, that a decree (x) in a court of 
equity, for money, does not bind a purchaſer 
for a valuable conſideration, without notice 
thereof, any more than a judgment at law ; for 
a decree 15 not of ſuperior force to a judgment ; 
nay, its effect is inferior; and where it is ſaid 
a decree is equal to a judgment, or to be paid 
equally therewith, this muſt be intended only 
out of the perſonal eſtate, for a decree for a 
debt does not bind the real eſtate, it acting 
only in per/onam, not in rem; and the remedy 
upon a decree to affect the land, is only for a 
contempt, whereupon the party proceeds to a 
ſequeſtration, and that is but a perſonal pro- 
ceſs, as appears by its falling and abating by 
the death of the party, 


A bill of diſcovery depending will not pre- 
vent even a party to the ſuit, from ſecuring 
() Garth v. Crawford, Barnard. Rep. 454. Sc. 2 Eq. 
Ca. Abr. 687. 13. ny 

(x) Searle v. Lund, 2 Vern. 88. 1 Eq. Abr. 332. 4. 
2 Ch. Ca. 48. Er wid. 3 P. Will. 401, er Ca. temp. Talbot 
217. 2 P. Will, 622. 1 Vez. 496, I... 

þ himſelf, 
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himſelf, by purchaſing in an incumbrance prior 
to his own; 


Thus (/) where L, the defendant in the 
cauſe, havirig an incumbrance on the lands in 
queſtion, ſubſequent to the plaintiffs, and the 
bill being againſt him and other incumbrancers 
to diſcover their incumbrances purchaſed of 
V, who was & defendant, had the firſt incum- 
brance, and had aſſigned to L pendente lite; 
the queſtion at the hearing was; whether the 
defendant L, who had a mortgage ſubſequent 
to the plaintiffs, ſhould help himſelf againſt 
him by buying in 's incumbrance that was 
prior to both ? It was reſolved he might law- 
fully do ſo: and the plaintiffs bill was diſmiſſed 
without coſts, 


Again /+), if a mortgagee, having had no- 
| tice of incumbrances, and having been ten- 
dered his money, afterwards procures a decree 
to forecloſe, and then purchaſes the equity of 
redemption, ſuch incumbrances will not be at-. 
feed by the decree. 


If a mortgage (a) be made, and afterwards a 
commiſſion of bankruptcy, be taken out againſt 


O) Hawkins v. Taylor, er al.“ 2 Vern. 29. 

(z) Greſwold v. Marſham, fupra 273. 

(a) Hitchcock v. Sedgwick, 2 Vern. 156. Ca. temp. 
Talb. 70. 
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the mortgagor, and the commiſſioners make an 
aſſignment of the eſtate; and then money be 
lent to the mortgagor on a ſecond mortgage, 
the mortgagee having no actual notice of the 
commiſſion, in ſuch caſe, although. the pui/ne 
mortgagee purchaſe in the firſt ſecurity, yet it 
will not prote& the mortgage ſubſequent to 
the commiſſion of bankrupcy. The reaſon for 
which 1 apprehend, is, that a commiſſion of 
bankruptcy is an act of public notoriety, by 
which all men are bound, on the ground of 
preſumed notice. 


And indeed it ſeems as reaſonable, that a 
purchaſer ſhould be denied the benefit of pro- 
tecting himſelf by the purchaſe of a prior in- 
cumbrance, after a commiſſion of bankruptcy 
ſued out, and before the aſſignment of the 
effects, as after a decree; for a commiſſion of 
bankruptcy is a public act of the Court, and 
operates as a decree in rem; in which reſpect 
it differs from a decree for money, or a judg- 
ment on a perſonal action, and, though an ez 
parte proceeding at firſt, yet, if it be not after- 
wards ſuperſeded, the property of the bankrupt 
is thereby determined to belong to his creditors 
in an equal proportion, according to their fe- 
veral demands; and it differs from an act of 
bankruptcy, which is of fo ſecret a nature, 

5 that 


AND THE-DOCTRINE OF TACKING. 565 


that it is impoſſible to be known, and has no 


viſible operation until coupled _ a com- 
miſſion, 


In all caſes of a plea (5) of a purchaſe or 
marriage ſettlement, notice muſt be denied, 
though not charged by the bill; and it will be 
ſufficient to deny it, either by the plea or an- 
{wer, notwithſtanding the objection that it 
ought to be in the plea (c), fince all the defen- 
dant has to do, is to prove his plea ; for he is 
not to prove a negative, viz. that he had no 
notice. However, it ſeems beſt to deny no- 


tice, both in plea and anſwer. 


Notice (d), if charged, muſt be poſitively - 
denied in the anſwer; for, if it be only eva- 
ſively denied, the Court will decree a redemp- 
tion on payment of the money only which was 
originally lent. 


But, in general, in a plea (e) of a purchaſe, 
it is ſufficient denial of notice to ſay, that at 
the time of the purchaſe he had no notice, 
without ſaying, or at any time before; for, no- 


(4) 3 Will. 244. in Notes. 

(c) Sel. Ca. Chan. 51. 

(4) Caſon et al.“ v. Round, er aP. Prec. Ch. 226. 2 
Vent. 361. 2 Vez. 450. 2 Ch. Ca. 73. | 

(e) Jones v. Thomas, 3 Will. 243. Vid. _ Kelſal 

©, Bennet, 
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tice before, is notice at the time of the purs 
chaſe, and the party will, in ſuch caſe, on its 
being made appear that he had notice before, 
be liable to be convicted of perjury. 


If a purchaſer has notice (7) before the exe- 
cution of the conveyance, it will bind him, 
although he had no notice before he had paid 
his money; for it is all but one tranſaction. 


It is a rule of the Court of Chancery (g), 
where the plaintiff charges not only notice in 
general, but alſo ſpecial facts and circum- 
ſtances, that they muſt be demied, as well as 
notice in general. 


If notice (hk) be denied by the anſwer, and 
proved by one witneſs only, this is not ſuffi- 
cient foundation for a decree, and the bill muſt 


be diſmiſſed. 


But this rule (i) admits of ſeveral diſtinctions, 
as, although, where the defendant's anſwer is 
a clear denial of a fact, which is proved only 
by one witneſs, the Court will not decree 
againſt the anſwer ; yet, where it is not a po- 


( 7 Wigg v. Wigg, 1 Atk. 382. 
(g) Senhouſe v. Earle, 2 Vez. 450. 
() 1 Vez. 66. Kingdome v. Boakes, Prec. Ch. 19. 


(%) Thid. 3 
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Ative denial of the ſame fact, but admits of a 
difference (as, where it is only a denial with 
reſpect to the defendant himſelf, and admits 
the fact as to another, which will equally affect 
the defendant) the Court, on the evidence of 
one undoybted witneſs, will decree againſt the 
anſwer. Thus, where one only demies perſonal 
notice, which is a negative pregnant, that {till 
there may be notice to his agent, which is 2 
fa& equally material, the anſwer will not be 
good. | | 


So, if the anſwer (4) be not ad idem, as if 
the charge be poſitive, and the anſwer only fo 
belief, that not being ſufficient to contradict 
what is poſitively ſworn, the rule does not 
apply. : 


And (1), where there are a great many con- 
curring circumſtances that ſtrengthen and ſup- 
port. the depoſition of . the witneſs, ſuch caſe 
does not come within the before-mentioned 
rule; for the oath of a man, with circumfances 
corroborating it, is better than that of a man 
whoſe teſtimony 1s not ſo ſupported. 


(%) Arnot v. Biſcoe, 1 Vez. 95. Sed guære, | 
(1) Sir T. Janſen v. Rany, 2 Atk. 141. Walton v. 
Hobs, 2 Atk. 19. 
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And if (m), upon the whole, the evidence is 
not ſufficiently clear, whereupon to make a de- 
cree, it may be ſent to law to be tried upon an 
iſſue, in which the circumſtances may be in- 
veſtigated by the jury. But where the defen- 
dant in expreſs terms negatives the allegations 
of the bill, and the evidence 1s only one perſon 
affirming what has been ſo negatived, and there 
are no corroborating circumſtances, then the 
court will neither make a decree, nor ſend it to 
a — at law. 


On an that the defendant i is an in- 
cumbrancer for a valuable conſideration without 
notice, it is ſufficient to alledge, that the pur- 
chaſe of the prior incumbrance was made for a 


valuable conſideration, without ſtating the par- 
yr ſum. 


8 Arnot v. Biſcoe, I 1 Ves. 97. Pember v. Mathers, 
"Brown's Bay: Ch. 52. 
4 Hon Ca. ”* . 2 
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